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ANSWERS FOR KENTUCKY. 
[By E. W. Hawkins, of Warsaw, Ky.] 


1. Are aliens permitted, in your State, to hold real estate? 


Answer. They are. 

2. What period of residence in the State is necessary to entitle a citizen to vote? 

A. Two years in the State, and one year in the county. 

3. Is theage of majority the same for males and females, and what is it? 

A, The same—twenty-one years. 

4. What are the requisites of a valid marriage? 

A. The parties obtain license from the Clerk of the County Court, 
and the rites are celebrated by a Minister of the Gospel, or by a Jus- 
tice of the Peace, both of whom must be licensed by the County Court. 
A marriage, however, solemnized, but not according to the Statute, 
is nevertheless valid, and there is no change in the common law 
as to the essentials of a valid marriage. 

5. For what causes may married persons be divorced, and by what tribunal? 

A. The Circuit Court in Chancery may decree a divorce in the 
following instances: For abandonment for the space of one year; 
for adultery ; where the party has been condemned for felony ; 
where the wife shall be pregnant by another man before the mar- 
riage, without the husband’s knowledge; where there shall be 
such malformation as to render sexual intercourse impossible ; 
where the husband shall be impotent at the time of the marriage ; 
where the husband shall habitually behave toward the wife in so 
cruel and inhuman a manner, as to destroy her peace and happi- 
ness ; and where the husband shall become an habitual drunkard, 
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and shall be wasting his estate, and no provision shall be made 
for the support of his wife. 

6. Are foreign corporations permitted to establish agencies in your State? 

A. No statute on the subject. 

7. Have you a law for limited partnerships? and what are its leading features? 

A. No law. 

8. What is the legal rate of interest, and what is the consequence of contracting for 
more? 

A. Six percent. As to the usury, it may be pleaded, and if paid, 
may be recovered back. 

9. Do you allow imprisonment for debt, and under what circumstances? 

A. Upon all judgments rendered in any action of trespass vi 
et armis, other than the action of ejectment, and in the action of 
trespass for words spoken or written, or seduction, the plaintiff 
may sue out a capias ad satisfaciendum. 

10. Have you a bankrupt, or insolvent law, and what are its leading features? 

A. When a defendant is taken by a capias ad satisfaciendum, 
he may deliver a schedule of his whole estate. The property is 
thereby vested in the sheriff of the county, as an assignee, and 
shall be sold for the benefit of the plaintiff in the ca. sa. under 
which the defendant was taken; but this proceeding does not dis- 
charge the amount due to the plaintiff. Nearly obsolete. 

11. What are the damages on protested bills of exchange? 

A. None. 

12. Have you any State legislation on the subject of insurance, and what is it? 


A. None. 


13. Have you altered the general law governing negotiable paper, and in what par- 
ticulars? 


A. All bonds, bills, and promissory notes, whether for money 
or property, are assignable, and the assignee may sue in the same 
manner that the original obligee or payee might; and the defen- 
dant is allowed all discounts under the rules of law that he can 
prove at the trial either against the plaintiff or the original obligee 
or payee before notice of the assignment. These writings, with- 
out a seal, are placed upon the same footing with sealed writings ; 
and of course the form of action upon them is changed, as also 
the defence. The defendant cannot impeach or go into the con- 
sideration of any note or bond in writing, except by special plea, 
accompanied with an affidavit. And where the writing shows a 
eonsideration on its face, the defendant is not permitted to plead 
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or prove that there was no consideration, or that there was one 
different from that expressed, unless he allege fraud or mistake. 

On all bonds or notes, for the direct payment of money, our action 
is “petition and summons ;” and as the form is very short and 
simple, and as much the greater proportion of our debts is col- 
lected under that action, I will give the form: 


“ F. Circuit, sct. A B, plaintiff, states that he holds a note on the defendant C D, in 
substance as follows, to wit:—{Here insert the note.}—Yet the said debt remains un- 
paid ; wherefore he prays judgment for his debt and damages, for the detention of the 
same, together with the costs of suit. A. B.” 


On bills of exchange this is the action, with a slight variance 
from the above form. 

14. Have you an attachment law, and what are its leading features? 

A. Where a debtor is removing out of the county privately, or 
absconds and conceals himself, so that the ordinary process of the 
law cannot be served upon him, his creditor can go before a Justice 
of the Peace, and make complaint, and procure an attachment 
against the estate of the debtor, directed to all sheriffs and con- 
stables in the Commonwealth, which attachment, if for a sum 
under fifty dollars, shall be returnable before some Justice of the 
Peace, and if for a sum over fifty dollars, shall be returnable to 
the Circuit Court of the county. Bond is required of the creditor 
before the attachment. The goods taken are sold as under an or- 
dinary fiert facias. But the attachment is repleviable ; and the 
trial on the merits is similar to that on a common warrant. When 
any debtor shall be about to remove his property out of the Com- 
monwealth, or fraudulently intend to sell it, with the intent of 
cheating, hindering, delaying, or defrauding his creditor, the Court 
of Chancery has power and jurisdiction upon bill filed, whether 
the debt be or be not due, to attach the property, and cause the 
same to be applied to the payment of the debt of the creditor 
filing his bill. The bill must be sworn to, and bond of indemnity 
executed ; and there must be endorsed also on the writ an order 
providing that the property must be restored, or suffered to remain 
with the person in whose possession it may be found on the exe- 
cution of bond to perform the decree of the Court, or to have the 
property forthcoming to answer the decree that may be made in 
the cause. These attachment orders are granted either by the 
Judge of the Circuit Court, or by two Justices, who are specially 
selected for the purpose. We have also a similar proceeding 
against debtors who are non-residents, and those who have left 
the State to avoid suit, and also against those who have been 
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without the State for such a length of time that one term of the 
Circuit, where such absent defendant usually resides, has inter- 
vened during his absence. 


15. What are the requisites of a valid deed for the conveyance of land in your State ? 
and will a deed made elsewhere, without these requisites, be good ? 


A. The deed must be signed and delivered by the party, and ac- 
knowledged before the Clerk of the County Court, or proven before 
him by the oath of two subscribing witnesses. The Clerk of any 
County Court may certify the acknowledgment or proofto any other 
county, and the deed must be recorded in the office of the Clerk of 
the county in which the land lies. Two Justices may certify the 
acknowledgment and privy examination of a feme covert to a 
deed. The Clerk of the County Court may do the same. When 
the grantor resides in another State, the deed must be acknowledged 
or proved by the oath of two witnesses, before any Court of law, 
or the Mayor or any chief magistrate of any city, town or corpo- 
ration of the town or county in which the party shall dwell, certi- 
fied by such Court or Mayor, or chief magistrate, in the manner 
such acts are usually authenticated by them, having annexed 
thereto the attestation of the Clerk and the seal of the Court, if 
there be a seal, together with a certificate of the Judge, Chief 
Justice, or presiding magistrate, as the case may be, that the said 
attestation is in due form. Where the grantors of a deed reside 
in another State, and either party is a feme covert, they may make 
their acknowledgments before any Judge or Justice of a superior 
or inferior Court of the county, district, or place where they resided, 
with a certificate of the Clerk of the Court to which said Judge or 
Justice belongs, with the seal of his office annexed, that said Judge 
or Justice is an acting Judge or Justice of his Court. There are 
also Commissioners appointed in other States, who are authorized 
to take the acknowledgment and proof of deeds and the privy ex- 
amination of the feme covert. I will here append the form of an 
acknowledgment, which has been recognized by our Court of Ap- 


peals. 


“‘ State of Ohio, Hamilton County, sct. 

“I, A B, Judge of the Court of Common Pleas for said county, do hereby certify that 
this deed from C D, and E F, his wife, toG H, was this day acknowledged before me, 
in said county, (which is the residence of the said C D and E F,) by said grantors to eb 
their act and deed; and the said E F, being examined by me privately and a from 
her husband, declared that she did freely re willingly sign and deliver the said writing, 
and wishes not to retract it, and acknowledged the said writing, again shown and ex- 
plained to her, to be her act and deed, and consented that the same may be recorded— 
all of which is certified to the proper officer. Given under my hand, this Ist day of 
January, 1848. “A.B., J. C. C. 


“I, K L, Clerk of the Court of Common Pleas of the county of Hamilton, in the 
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State of Ohio, do hereby certify, that A B, whose name appears to the foregoing certifi- 
cate, is an acting Judge of said Court, duly commissioned and qualifiéd. 
«“[Z. S.] In testimony whereof, I have hereunto subscribed my name, and affixed 
the seal of said Court, this Ist day of January, 1848. 
“K. L., Clerk.” 


16. Please answer a similar question with respect to a will. 

A. When a will has been admitted to record by a proper Court 
in another State, the will, or a copy of it, may be recorded in the 
office of the Clerk of the Court of Appeals, or in the office of the 
Clerk of the County Court of the county in which any part of the 
property devised lies—the only authentication necessary being the 
certificate of the Clerk, if there be one, if not by the Judge of the 
Court of Probate under the seal of said Court, of the fact of pro- 
bate. 

Wills are admitted to probate in this State in the office of the 
Clerk of the County Court, under an order of the Court. They 
must be signed by the testator, or by some person in his pre- 
sence, and by his direction, and if not written wholly by himself, 
be altered by two or more competent witnesses subscribing their 
names in his presence. 

The Court of the county where the testator resided at his death, 
has jurisdiction of probate ; if he had no such place of residence 
and lands be devised, the county where the land lies in the place 
of probate. If he has neither residence nor lands, then the county 
where the property, or the greater part thereof lies, in the place of 
probate. 


17. Does your law allow foreign executors, administrators, or guardians, to act in 
your State in relation to property situated there? 


A. Foreign executors and administrators may commence or pros- 
ecute a suit either at law or equity in right of the testator or in- 
testate without taking the oath and giving the bond required by 
the laws of this State. They must first file, however, an authen- 
ticated copy of the certificate of probate, or order granting letters 
of administration ; and execution cannot issue in their names un- 
til they give bond before the County Court duly to administer the 
amount so to be recovered. In all cases where any guardian and 
his ward may both be non-residents, and such ward may be enti- 
tled to property in this State, such guardian, on producing satis- 
factory proof to the County Court of the proper county, by certifi- 
cates duly authenticated, that he has given bond and security in the 
State in which he and his ward reside, in double the amount of the 
value of the property in each State, as guardian; anditis found that 
aremoval of the property will not conflict with the terms or limita- 
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tions attending the right by which the ward owns the same, then 
any guardian may demand or sue for, and remove any such prop- 
erty to the place of residence of himself and ward. 


18. What are the requisites for admission to your Bar? and have you any law regu- 
latiug Attorneys’ fees? 


A. The candidate first obtains a certificate from the County 
Court, that he is of honest demeanor, and then is examined by two 
Judges of the Court of Appeals, or by two Circuit Judges, who 
give him a certificate of his qualification. 

We have no law regulating Attorneys’ fees. 


UNITED STATES DISTRICT COURT OF KENTUCKY: SEPTEMBER, 1848. 


Morse et AL. v. O’ REILLY ET AL. 
[FROM THE LOUISVILLE JOURNAL. ] 
Abstract of the Opinion of Judge Monroe. 
INFRINGEMENT OF PATENT—INJUNCTION. 


Txe motion was made upon the bill of Morse, &c., exhibited, 
accompanied by copies of his patents, original and reissued, and 
sundry affidavits, as well to show the period of the invention as 
the infringement of his patent right by the defendants. Notice be- 
ing given of the motion, the defendant, O’Reilly, appeared by his 
counsel, Hon. Henry Pirtle, Wm. Y. Gholson, Esq. of Cincinnati, 
and M. C. Johnson, Esq., Attorney General of Kentucky, and pro- 
duced his answer to the bill of complainants, accompanied by an 
additional affidavit, incorporating sundry documents, extracts from 
scientific periodicals, newspapers, and affidavits; all of which were 
read and considered without objection as to their competency. The 
motion was made on the 24th August, and a decision thereon giv- 
en on the 9th September. The complainants were represented by | 
P. S. Loughborough, Esq., District Attorney, Hon. A. K. Woolley, 
and Hon. Ben. Monroe. The reading of the pleadings, and exhibits, 
re affidavits, &c., occupied seven days, and the discussion eight 

ays. 

The utmost range of objection was taken by the defendants’ 
counsel. It was contended that Morse was not the inventor of the 
telegraph; that Professor Steinheil, of Munich, in Germany, had, 
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prior to Morse’s application for a patent, invented and put in oper- 
ation an electric telegraph; that the combined circuits which ap- 
pear in Morse’s first patent were not invented by him; that Ed- 
ward Davy, of London, had obtained a patent in England for an 
electric telegraph, operating by combined circuits, and that Morse 
had obtained the idea from Davy, and on his return from Europe 
in 1839 had interpolated the principle of the combined circuit in 
his specification made under his application filed in the Patent Of- 
fice in 1838, before he went to Europe, and upon which altered 
specification his first patent issued in June, 1840. 

Various objections were taken to the validity of Morse’s first 
patent, and to reissues thereof in 1846 and 1848 as, well as to his 
patent for an improvement upon his original invention issued in 
April, 1846, and the reissue thereof in June, 1848. 

Among the objections urged to the main patent were— 

1. The alleged alteration of the specification. 

2. The effect of Morse’s having obtained a patent in France for 
the same invention in August, 1838. 

3. That his specification claimed a monopoly of the use of the 
galvanic current for recording at a distance by machinery, other 
than specified in his patent. 

4. That Morse claimed as part of his patented rights a system 
of signs for an alphabet, not properly the subject-matter of a 
patent. 

In regard to the patent for the improvements, it was, among 
other things, objected, 1. That they covered a part of the subjects 
included in the first patents, being, in that view, an attempt to ex - 
tend the period of the monopoly. 2. That the new patents did 
not sufficiently distinguish what was the improvement from what 
was embraced in the main patent. 3. That no patent could issue 
to a patentee for an improvement upon his own invention. 4. That 
some part of the improvement had been in public use, prior to the 
application for a patent, with the consent of the patentee. Many 
other objections were urged by defendants’ counsel. 

In reference to the infringement, it was contended by the de- 
fendants that the Columbian Telegraph used by them, said to have 
been the invention of Barnes & Zook, was a distinct, independent 
invention, and its use no violation of Morse’s patented rights. On 
the part of the complainants it was insisted that the evidence show- 
ed that Morse invented the telegraph as early as 1832, and per- 
fected and exhibited it in January: 1836; that he invented and put in 
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operation early in 1837 the combined circuit; that Steinheil’s tele- 
graph invention was not published until September 1838; and that 
there was no evidence that it was invented prior to that of Morse, 
and, whenever invented, it is not the telegraph which was patented 
to Morse; that, as to the combined circuit, embraced in the patent 
of Davy, under which his specifications were enrolled on the 4th of 
January, 1839, they were embraced in Morse’s patent from the 
French Goverment, granted in August 1838, from which Davy 
might have obtained the idea. As to the validity of the patents, it 
was insisted that none of the objections taken by the defendants 
were available. And as to the infringment, it was contended by 
complainants that the machine used by the defendants was a vio- 
lation both of the principle and process embraced in Morse’s patent. 

The apparatus of Morse and that claimed as the invention of 
Barnes & Zook, called the “Columbian Telegraph,” were exhibited 
before the Judge, and fully examined, and the affidavits of scien- 
tific men read. Explanations were also made by Mr. Barnes and 
Professor Morse. 

The Judge occupied several hours in delivering his opinion, in 
which he stated the different points made by counsel, as well on 
behalf of the claim to an injunction as the objections of the defen- 
dants’ counsel. 

As to the invention, he decided that the evidence was satisfactory 
to his mind that Morse was the true and original inventor of the 
telegraph; that the only evidence in regard to Steinheil’s invention, 
(without considering whether it was the same as Morse’s or not,) 
was a publication upon his authority, in September, 1838, in which 
he stated that he had built his line of telegraph from Munich to 
Bourgehausen, a distance of six miles, which had been in operation 
without repairs for more than one year. 

In regard to the principle of the combined circuit, he was also 
satisfied that it was invented by him early in 1837; Davy’s speci- 
fication of his invention not being enrolled earlier than January, 
1839, after the issue of Morse’s French patent, in which the prin- 
ciple was disclosed. As to the alleged alteration in the specifica- 
tion in Morse’s first patent, though alleged by defendant in his 
answer, the evidence failed to establish it; and any question as to 
the effect of such alteration did not therefore arise, and, if proved, 
he was not prepared to say that it would vitiate the patent. 

As to the supposed effect of the patent issued in France upon 
the patent subsequently issued in this country, none could be per- 
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ceived, unless the position contended for by defendants’ counsel 
that the application for the patent in this country was altered, and 
that it should take the date of the alleged alterations, or of the 
request of Morse to issue the patent on his return from Europe, 
could be sustained. But if these positions could be sustained, the 
question would then arise, what would be the effect upon the pat- 
ent issued for fourteen years, and whether its effect would not be 
only to limit the operation of the patent to the period of fourteen 
years from the date of the French patent. 

As to the general claim in the main patent of Morse, he did not 
consider the objections of the defendants well grounded; and even 
if it were too broad, it did not seem to him that the effect upon the 
validity of the patent would he such as the counsel for defendants 
contended. 

Other objections taken by defendants’ counsel to the validity of 
the patents were noticed, and each overruled. 

Upon the question of infringement, the Judge expressed himself 
as fully satisfied that the instrument exhibited by the defendants, 
in its structure and mode of operation, violated the principle of 
Morse’s patent, and the process and means described by Morse in 
his specifications, and, if the general claim of Morse was invalid, 
still he was of opinion that infringement was made out. 

As to the alleged prior use of some things in Morse’s second 
series of patents, he did not find in the evidence any thing to war- 
rant the conclusion that it had been of such character as to affect 
the validity of the patents. 

As to the propriety of granting the injunction, it seemed to him 
upon the whole case that the complainants had shown such ground 
as required that it should be awarded: first because they had 
shown a possession acquiesced in for a long time by the public at 
large, and for some time recognised and acquiesced in by the de- 
fendant, O’Reilly, himself ; and that it would be as unjust to refuse 
an injunction on a case clearly showing aright, as it would be to 
grant it in a case where no right was shown. 

The Judge said that in some cases he had given to the defen- 
dants leave to continue the use of the machine, which was alleged 
to be used in violation of a patented right of a complainant, upon 
giving bond and security to account for the profit of the use ; but 
that in this cause he did not deem it proper to do so, and that an absolute 
injunction would be awarded upon complainants’ giving bond and 
security in the penalty of $5,000, with condition to indemnify de- 

Vor. I. x.s.—No. 3. 14 
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fendants against any injury that might accrue to them in case com- 
plainant should fail to have the injunction perpetuated. 
Injunction absolute awarded. 





Remarks on the above case, from the National Intelligencer. 

In another portion of this paper will be found an abstract of the 
decision recently made by the United States District Judge in Ken- 
tucky, in the case of Morse and others against O’ Reilly and others, 
for an alleged violation of Morse’s Patents. 

More clearly to illustrate the scope of this decision, we have been 
furnished with the following additional information, viz. : 

Morse’s first patent, after describing the machinery by which he 
alrives at his result, concludes as follows, viz. : 

“I do not propose to limit myself to the specific machinery, or 
parts of machinery, described in the foregoing specification and 
claims, the essence of my invention being the use of the motive 
power of the electric or galvanic current, which I call Electro- 
Magnetism, however developed, for making or printing intelligible 
characters, signs, or letters, at any distances, being a new applica- 
tion of that power of which | claim to be the first inventor or dis- 
coverer.” 

On behalf of Prof. Morse it was maintained that there are two 
distinct, general classes of patents— 

1. Where an inventor has accomplished a result entirely new by 
any means whatsoever, his patent may secure to him that result, 
as well as his means of arriving atit. The result in such cases is, 
in truth, the invention ; and if another person can step in and by 
other means arrive at the same result, he may deprive the inventor 
of the entire benefit of his study and labor. This is more likely to 
happen from the notorious fact, that the best system to accomplish 
a given result is seldom devised at once; and if the result could 
not be secured by patent, the original inventor would in almost 
every case be deprived of the benefit from his invention by those 
who have no other merit but that of devising some improvement 
in his machinery. 

2. The second general class of patents is for new modes of ar- 
riving at the old results, in which the result forms no part of the 
invention. In such cases, patents are for machinery only, or for 
other processes for arriving at results already well known; and 
whoever invents a new and improved process may take out a 
patent for it, and supersede all prior patents for machinery or pro- 
cesses conducive to the same result. 

Morse’s patents embrace both the result and the process, both 
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being entirely new; and although other persons may invent and 
patent improved processes or machinery, they cannot use them 
during the existence of Morse’s patent, to produce the same result 
by the same power, without license from Professor Morse or his 
assigns. 

On the other hand, it was maintained that results are not pat- 
entable directly or indirectly ; that all the patents, to be valid, must 
be for processes or machinery only. 

Very numerous authorities, both American and British, were 
adduced on both sides to sustain their respective positions. 

The injunction is upon the express ground that Morse’s Patent 
covers the result as well as the process, and is nevertheless valid. 


LEGAL PRINCIPLES—BOSTON LAW REPORTER. 


[By Wasnincton Van Hamm.] 


Tue Boston Law Reporter for the month of August, contains an 
article upon the “Advancement of the Law by Lawyers,’ in which 
the question is asked,—‘“Are there not certain principles, per- 
fectly well settled—legal principles—principles, which, were the 
laws now to be framed anew, would certainly be embodied into 
the provisions of the statutes, but which are not now reached, 
either by law or equity?” 

In the above question, we have a plain and explicit declaration, 
made by the learned editor of a very able law periodical, that our 
Courts of Justice in the United States of America, both Courts of 
Common Law and Chancery—are daily adjudicating cases of the 
greatest magnitude, without regard to important legal principles 
that are perfectly well settled. 

This is a declaration which well deserves the attention not 
merely of lawyers, but of the great body of the citizens of this 
enlightened Republic; for if it be true, the time has indeed 
arrived when something should be done for the “advancement of 
the law.” 

I must confess I was somewhat startled when I read the inter- 
rogatory above quoted ; for, in all sincerity, 1 have been disposed 
to imagine, in the little experience I have had as a lawyer, that 
the great principles of Justice, Right, and Truth, were at the 
foundation of all the statutes of our Legislatures, and all the 
decisions of our Judges. Errors have been committed by ou 
Tegislators, and improper and unjust decisions have been mapre 
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by our Judges; but the imperfections and short-sightedness of 
frail human beings in the carrying out of great principles, ought 
not to be mistaken for the entire absence of such principles. 

I have been at a loss to discover what “perfectly well settled 
legal principles” “are not now reached, either by law or equity.” 
I suppose it will be admitted by every one, that “perfectly well 
settled legal principles” have for their basis Justice, Right, and 
Truth. In our Christian country, in which the Book of Divine 
Law is so widely circulated, and so extensively read, there can- 
not, at this day, be any great difference of opinion as to what is 
Just, Right, and True. The law of God being the foundation of 
all human law, it may readily be admitted, that just so far as 
human statutes contravene, or do not conform to the Divine Law, 
are they chargeable with being framed without regard to “well 
settled legal principles.” A “principle” is defined by Webster to 
be “the cause, source or origin of any thing; that from which a 
thing proceeds.” The Divine Law is “the cause, source or origin 
of human laws ;” it is “that from which human law proceeds.” 
St. Paul, in his Epistle to the Romans, chap. 7th, v. 7th, says: 
“Nay, I had not known sin, but by the law; for I had not known 
lust, except the law had said, Thou shalt not covet.” So, we may 
add, except the Divine Law had said, “Thou shalt not kill,” 
“ Thou shalt not steal,” we had not known it was sinful to take 
the life of a fellow being, or to deprive our neighbor of his prop- 
erty. 

Setting out, then, with the great fundamental truth, that every 
legal principle has its basis in the Divine Law, and that, conse- 
quently, every “perfectly well settled legal principle” in this 
country, must be in direct conformity with the laws of God; and 
that if there be any “ well settled legal principles” “which are not 
now reached, either by law or equity,” that so far as these last 
are concerned, the Divine Law is either directly violated, or indi- 
rectly omitted to be carried into effect ; 1 design to consider, so 
far as my limited capacity will permit, the Divine Law, as con- 
tained in the Ten Commandments, and the principles upon which 
human statutes and the judgments of human courts are based; 
and endeavor, as I proceed, to compare the two in such a manner 
as to test the question, whether our Courts of Equity and Law are 
disposing of the vast interests of mankind without heeding some 
important “ well settled legal principles.” The learned editor of 
the Law Reporter says, and says wisely, if his premises be cor- 
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rect, that the extract quoted at the head of this article, that these 
legal principles, which, he says, are not now reached by either 
law or equity, “were the laws now to be framed anew, would 
certainly be embodied into the provisions of the statutes. ” 

The comparison, which I propose to institute between the 
Divine Law and the principles which govern our law-makers in 
the enactment of statutes, and our Judges in the decision of cases, 
will settle the question whether there are any legal principles 
other than those now in daily use both in Legislative Halls and 
Courts of Justice. If there be no other, then it follows, as a mat- 
ter of course, that the same principles that now govern our law- 
makers and judges, would control them in the enactment of new 
statutes and decisions of new cases. 

It is important, as we proceed in this investigation, to bear in 
mind that statutes may be very dissimilar, and still have for their 
basis the same great legal principle. [or example: in the State 
of Ohio, robbery ; entering a house or store by night or day and 
attempting torob; assault with intent tocommit arobbery ; grand 
larceny ; stealing or destroying bank notes, bonds or receipts ; 
receiving or buying stolen bank bills, notes and bonds ; forgery ; 
receiving or buying stolen goods ; harboring or concealing a thief 
or robber ; horse stealing; receiving or buying a stolen horse; 
concealing a stolen horse, or horse thief; counterfeiting coin ; 
altering or putting off counterfeit coin ; making or keeping instru- 
ments to counterfeit coin; disposing of, or having in possession 
forged bank notes; making or publishing notes of a fictitious 
bank ; gilding current coin; engraving or keeping plate for coun- 
terfeiting or altering bank-bills; attempting to pass counterfeit 
coin or bank notes; selling or conveying land without title; aid- 
ing and abetting in the commission of any of the aforesaid crimes; 
embezzlement ; buying or receiving embezzled goods or money ; 
judicial or ministerial officer demanding or receiving unlawful 
fees; obtaining money by false pretences; making fraudulent 
transfers of property to cheat creditors, and petit larceny are very 
different offences; different in their several ingredients ; different 
in their effects upon society ; exhibiting in the hearts of those who 
commit them, very different degrees of evil; all, however, mani- 
festing the truth of the declaration of the great Apostle of the Gen- 
tiles, that “the love of money is the root of all evil;” different in 
the degree or mode of punishment; and still, all of these statutes 
are based upon the great legal principle, which has its origin in, and 
proceeds from, the Divine commandment, “ Thou shalt not steal.” 
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So, the decisions of Courts of Justice may be directly in con- 
flict ; and yet, the same legal principle may be at the foundation 
of the several diverse decisions. As, for instance: an inferior 
Court may be of opinion that the indorser of a promissory note is 
not legally liable for the debt, for the reason that due notice has 
not been given him of demand and non-payment. If the case be 
taken to a higher tribunal, the indorser may be adjudged liable 
because he was duly notified of demand of the maker and unpay- 
ment. Now, it would be very unfair to say that the Judge of the 
inferior Court, when judgment had been reversed by a superior 
tribunal, had lost sight of the legal principle involved in the con- 
troversy. Doubtless the Judges of the several Courts were 
equally imbued with the principle, “‘ owe no man any thing, but to 
love one another,” (Romans, c. 13; v. 8,) being part and parcel of 
the fundamental law quoted above, “Thou shalt not steal.” 
Their diverse judgments were caused by a different appreciation 
of the facts tending to establish the giving of due notice. No 
violence is done to legal principles by reason of this conflict of 
opinion between different minds in adjudicating the same case. 
The principle is the same, and will ever remain the same ; but the 
minds, that are to settle the conflicting claims of men, will ever 
be frail and imperfect, and in the application of principle to the 
various conditions and circumstances of men, it can hardly be 
expected that there will be, at all times, exact agreement. 

Legal principles, well settled legal principles, are few in num- 
ber. We are apt to imagine and call things principles which are 
not principles. The sayings and determinations of finite man 
often pass for principles, when, in truth, all legal principles, as 
well as principles of every other sort, are found only in the decrees 
of Jehovah. The first four of the Ten Commandments relate 
entirely to our duty to (sod. The remaining six (with which we 
have chiefly to do in this investigation) treat of our duty to our 
fellow men. Here, we must look, for the source and origin of all 
well settled legal principles. If upon investigation, we discover 
that the great principles here laid down are the basis of our stat- 
utes, and the foundation of the judgments of our Courts, we may 
readily conclude, that all perfectly well settled legal principles are 
reached and carried into effect, so far as the finite capacity of man 
can carry out the infinite decrees of the Almighty Creator of the 
universe, by our Courts of Law or Equity. If, on the other hand, 
we discover any violations of these principles, or any omissions 
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of any of them on the part of our law-makers and judges, then 
will we cheerfully admit that our laws should be so altered as to 
conform to this great code of Divine Law; and, doubtless, every 
good citizen would co-operate, in so far as he has opportunity and 
ability, in bringing about such an amendment of our present sys- 
tem of laws. 

Most, if not all the States of the Union, in their statutes, and by 
the judgments of their Courts, acknowledge the principles con- 
tained in the first four of the Ten Commandments. As, for exam- 
ple: The statutes of Ohio forbid sabbath-breaking, disturbing 
religious meetings, and profane swearing. Judges, lawyers, 
jurors, witnesses, sheriffs, and all officers connected in any way 
whatever with the administration of justice, solemnly acknow- 
ledge the omnipotence, omniscience and omnipresence of the only 
true God, before they are permitted to perform any official act. 

The principle contained in the Fifth Commandment, “ Honor 
thy father and thy mother,” is recognized, in its broadest sense, 
as a legal principle. Our statutes require our obedience to all 
men in authority. Weare required as well by the municipal law 
as the Divine Law, to “ honor the King,” 7. e. the Government. 

By the statutes of Ohio, all riots and disturbances of the peace 
are punished by fine and imprisonment. The forcible obstructing 
a Judge, Justice of the Peace, Sheriff, or other ministerial officer 
in the performance of the duties of his office, or in an attempt to 
preserve the peace, is a penal offence. And if arioter is killed in 
resisting such officers, when engaged in attempting to disperse a 
riotous assembly, the slayer is held guiltless. An unhappy illus- 
tration of this principle occurred during the past summer in Cin- 
cinnati. A number of individuals were shot down by officers of 
justice, in their attempts to preserve the peace against the lawless 
violence of a mob. 

A judicial or ministerial officer, who demands or receives unlaw- 
ful fees, is subject, by statute, to fine and imprisonment, and, for 


seven years thereafter, is incapable of holding any office of honor, 
trust or profit in this State. 
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MREVIEW OF MOFFATT v. COOK, 5 HOWARD 295.—STATE INSOLVENT 
LAWS,—STARE DECISIS. 


[By Danret Raymonp.] 





There is no maxim of the common law, of which Courts and 
Judges are so fond, as of that old conservative maxim, séare 
decisis. tis a very convenient and comfortable maxim for an 
ignorant or lazy Judge, as it saves him the trouble and labor of 
investigating a case and forming his own opinion. It is a whole- 
some maxim when judiciously followed and faithfully applied, but 
a most pernicious one when the letter and not the spirit is 
regarded. There is often an apparent resemblance or analogy 
between cases, when upon closer scrutiny they are found to be 
entirely diverse, and hence it is a matter of daily experience, that 
while Courts profess to follow the decisions, they merely follow 
their letter, and not their spirit and meaning; the consequence of 
which is, that they are perpetually running themselves into diffi- 
culties and absurdities, from which they cannot extricate them- 
selves, without the aid of the Legislature. Courts of Justice, like 
certain insects, have an irresistible propensity to envelop them- 
selves in their own web, from which the legislative sword alone 
can cut them loose. The history of all Courts, with whom stare 
decisis is a maxim, is full of examples which prove the truth of 
these observations, and which are familiar to every lawyer, and 
therefore need not be cited; but the course of decisions, of the 
Supreme Court of the United States on the subject of the consti- 
tutionality of the State insolvent laws, is worthy of more special 
notice. 

In the 10th Section of the 1st Article of the Constitution of the 
United States is the following prohibition: “No State shall pass 
any bill of attainder, ex post facto law, or law impairing the obli- 
gation of contracts.” 

The first case in which the Supreme Court was called upon to 
give a construction to this clause of the Constitution, was the case 
of Sturgis v. Crowninshield, reported in 4 Wheaton 122. This 
was an action of assumpsit brought in the Circuit Court of the 
United States for the District of Massachusetts, on a promissory 
note made in New York on the 22nd of March, 1811. The de- 
fendant pleaded in bar a discharge under the act for the benefit 
of insolvent debtors, passed by the legislature of New York, 
April 3d,1811. To this pleathe plaintiff demurred generally. It 
will be observed that the contract was made before the law was 








enacted. The judgment of the Court was pronounced by Chief 
Justice Marshall as follows: “ Itis the opinion of the Court that the 
Act of the State of New York, which is pleaded by the Defend- 
ant in this case, so far as it attempts to discharge this Defendant 
from the debt in the Declaration mentioned, is contrary to the 
Constitution of the United States, and that the plea is no bar to 
the action.” The phraseology of the certificate in this case is 
peculiar. ‘“ This Court is of opinion that since the adoption of the 
Constitution of the United States, a State has authority to pass a 
Bankrupt Law, provided such law does not impair the obligation 
of contracts.” Whatsort of a bankrupt or insolvent law that 
would be, which did not impair the obligation of contracts, the 
Court do not say, nor am | able to conceive, as all bankrupt and 
insolvent laws that I have ever heard of, were passed for the 
express purpose of impairing the obligation of contracts, by dis- 
charging the obligor from his obligation to fulfil his contract 
according to its terms. To change the terms of a contract with- 
out the consent of the parties, would be, to impair the obligation 
of that contract, in the ordinary sense of the terms. The proviso 
or exception of the Court is, therefore, exactly as broad as the 
rule, and nullifies it, so that the decision of the Court, when stript 
of unmeaning verbiage, is simply, that the New York Insolvent 
law was void, because it impaired the obligation of the contract, 
and was therefore incompatible with the Constitution of the Unit- 
ed States. 

It has generally been supposed by the profession, that this 
decision turned upon the fact, that the date of the contract was 
prior to the date of the law, and the Court itself, in subsequent 
decisions, has tried to give the case that turn, but there is not the 
slightest ground for such a supposition, as is abundantly manifest 
from the declaration of the Court itself, in the case of McMillan v. 
McNeil, decided at the same term, if not on the same day with S. 
and C. In that case the contract was subsequent to the law 
under which it was attempted to be discharged. Judge Marshall, 
in delivering the opinion of the Court, says: “ This case is not dis- 
tinguishable in principle from the case of Sturgis v. Crownin- 
shield. The circumstance of the State law under which the debt 
was attempted to be discharged, having been passed before the 
debt was contracted, made no difference in the application of the 
principle.” 

The next case was that of the Merchants’ and Mechanics’ Bank 

Vou. I. n. s.—No. 3. 15 
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of Pennsylvania vs. Smith, 6 Wheaton 135. In this case the par- 
ties all resided, and the contract was made in Pennsylvania, and 
discharged under an Insolvent law of that State. The suit was 
brought in the Courts of that State, and taken to the Supreme 
Court of the United States, on the ground that the Pennsylvania 
Insolvent Law was in violation of the Constitution. The case 
therefore presented the simple question of the constitutionality of 
State Insolvent laws, and the Court decided unanimously, that 
they were unconstitutional, without exception or qualification. 

These three cases, then, cover the whole ground, and decide 
without qualification or exception, that all State Insolvent or 
Bankrupt Laws, are unconstitutional and void, because they 
attempt to impair, and if carried into effect, would impair, the 
obligation of contracts. In this opinion the Court was unani- 
mous. 

These decisions were so adverse to public sentiment, and so 
repugnant to the universal practice of the State Legislatures and 
State Courts from the adoption of the Constitution down to that 
time, that no effect whatever was produced, and the State Legis- 
latures continued to pass Insolvent laws, and the State Courts to 
execute them, as they had been accustomed to do both before and 
after the adoption of the Constitution. It was wholly incredible 
that the Convention who framed the Constitution, or the people in 
adopting it, intended to deprive the State Legislatures of all 
power to relieve their insolvent debtors. Such a supposition was 
at war with the spirit of the age. 

In 1827 the case of Ogden v. Saunders came before the Court 
for adjudication, and the Court was called on to review the pre- 
ceding decisions. This was an action of assumpsit on a bill of 
exchange drawn in Kentucky, and accepted in New York, and 
protested for non-payment in New York. The defendant pleaded 
in bara discharge in New York under an Insolvent law of that 
State, passed before the bill was drawn. To this plea the plain- 
tiff demurred, and judgment was given for the plaintiff, in the 
Circuit Court of the United States for the District of Louisiana. 
This case excited great interest, and was twice argued with great 
elaboration, although not with greater ability, than Sturgis v. 
Crowninshield. The Judges delivered their opinion seriatim. 
Judges Marshall, Duvall and Story adhered to their opinion in the 
former cases, that State Insolvent laws were unconstitutional and 
void. Judges Washington, Thompson and Trimble were for revers- 








State Insolvent Laws. 115 


ing the opinion in Sturgis v. Crowninshield, and holding the State 
Insolvent laws to be constitutional and valid, and Judge Johnson 
concurred in the latter opinion when the debtor and creditor were 
residents of the same State; but when the creditor resided in a 
different State from the one in which the debtor took the benefit of 
the Insolvent law, then the Insolvent law could not be constitu- 
tionally applied to his contract—in other words, that he had a 
right to collect his debt by force of law, although his debtor had 
been discharged under a constitutional State Insolvent law. This 
was an entirely new distinction, which was not argued at the 
bar, and had never before been thought of, and although it deci- 
ded the case upon entirely different grounds from that, upon 
which Marshall, Duvall, and Story put it, yet as he concurred 
with them in their conclusion to sustain the demurrer, they agreed 
to concur with him in his opinion. So says Judge Story in Boyle 
v. Zackany. 

This is a beautiful sample of harmonious opinion. Three 
Judges are for giving judgment for the defendant on the ground, 
that the States have a constitutional right to pass Insolvent laws. 
Three Judges are for giving judgment for the plaintiff upon the 
ground, that State Insolvent laws are unconstitutional, because 
they impair the obligation of contracts, and one Judge is for giving 
judgment for the plaintiff because he lived over the State line ; a 
rather narrow foundation, one would think, for a great constitu- 
tional question to rest upon, more especially when it is recollected, 
that the Court has repeatedly said, that they will not declare a 
State law to be void in a doubtful case. ‘“Onmore than one occa- 
sion, (says Judge Marshall, in the case of Dartmouth College v. 
Woodward,) this Court has declared, that in no doubtful case 
would it pronounce a legislative act to be contrary to the Consti- 
tution.” 4 Wheaton 625. 

This was the first time that such a distinction had been heard 
of. That a law should be constitutional as to one set of creditors, 
and unconstitutional as to another set, was a striking novelty, but 
when the distinction was still further refined, by making its con- 
stitutionality depend on the place where the contract was made, 
or the parties resided, it appeared to be not only novel, but in 
direct conflict with the 4th Article of the Constitution, which 
requires “full faith and credit to be given, in each State, to the 
public acts, and judicial proceedings of every other State.” Hith- 
erto it had been supposed, that a State Insolvent law was a public 
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act, and a decree or judgment of insolvency was a judicial pro- 
ceeding, and of course protected, by the Constitution. 

The Constitution also declares that “ the citizens of each State, 
shall be entitled to all the privileges and immunities of citizens in 
the several States ;” in other words, that a citizen of the United 
States, is a citizen of each State and entitled to all the privileges, 
immunities, and disabilities of citizens in the several States 
when within their jurisdiction. Yet this decision assumes, that 
the citizens of the United States are foreigners or aliens in all 
the States except the one in which they reside—that the States of 
this Union are foreign States as regards each other; their laws 
foreign laws ; the judgments of their Courts foreign judgments ; 
and what is stranger still, this decision assumes, that these 
aliens or foreigners, are entitled to special privileges and advan- 
tages over citizens in their own domestic Courts, and, to cap the 
climax, the rights of the citizens of this Union are to be deter- 
mined by the Jaws of nations, and not by the Constitution of the 
United States !—An important article of the Constitution is to be 
overlaid by the laws of nations! 

But so far as this case was concerned, the Court as much mis- 
took the laws of nations, as they did the Constitution of the Unit- 
ed States. The idea that foreign contracts or foreign creditors 
are protected by the laws of nations, from the operation of Bank- 
rupt or Insolvent laws, of the debtor’s forum, is an entire novelty. 
Neither the civil law nor the common law, nor the laws of any 
nation in Europe, sanction any such doctrine. If an American 
creditor were to appear in Westminster Hall and demand that his 
contract should be exempt from the operation of their Bankrupt 
laws, for the reason that he was not a liege subject of Queen Vic- 
toria, or did not reside in England, or because the contract was 
not made in England, he would be thought to be demented, and 
would be in danger of a commission of lunacy. But if this Amer- 
ican creditor should catch his English debtor in this country, he 
might sue him and collect his debt, notwithstanding his discharge 
under the English Bankrupt law. Our Courts show no comity or 
respect to foreign Bankrupt laws. 5 Cranch 289. But it does not 
follow, that because one nation pays no regard to the Bankrupt 
laws of another nation, it will therefore exempt foreign creditors 
from the operation of its own Bankrupt laws. The decision 
therefore in the case of Ogden & Sanders is as alien to the laws 
of nations, as it is to the Constitution of the United States. 
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The next case is that of Moffatt v. Cook, Jan. Term, 1847. 
Moffatt, the plaintiff, resided in New York; Cook, the defendant, 
resided in Maryland. The suit was brought in the United States 
Court for the District of Maryland. The plaintiff declared on a 
contract made as the Court said, in New York. Defendant pleaded 
in bar a discharge under the Insolvent law of Maryland, demurrer 
to the plea. Judgment for the plaintiff. This case differs from 
Ogden & Saunders in one particular only. In Ogden & Saunders 
the lex loci contractus and the lex fori were the same. The con- 
tract was made in New York, and was discharged under an 
Insolvent law of New York, but the residence of the parties was 
in different States. In Moffatt & Cook the lex loci and the lex fort 
were different. The contract was made in New York, (as the 
Court say,) but the discharge was under an Insolvent law of 
Maryland, the residence of the obligor. Had the contract been 
made in Baltimore, as the defendant contended was the fact, (as 
the note on which the suit was brought was made there,) it would 
have been identical with Ogden & Saunders, and had that been 
the case, the Court admit, that the discharge would have been 
constitutional and valid, and that judgment must have been for 
the defendant. Indeed the case turned upon the question of fact, 
whether it was a New York or a Maryland contract. Judge 
Grier, who delivered the opinion of the Court, says, “The only 
question then, to be decided at present is, whether the Bankrupt 
law of Maryland can operate to discharge the plaintiff in error 
from a contract made by him in New York, with citizens of that 
State ;” and Judge Woodbury adds, “As a matter of fact the con- 
tract must be deemed a foreign one or in common parlance a 
New York and not a Maryland contract. The lex loci contractus, 
which must govern its construction and obligations, is therefore 
the law of New York, unless on its face the contract was to be 
performed elsewhere. As a question then of international law, 
such a contract and its obligations, cannot be affected, by the 
legislation of bankrupt systems of other states. It is understood 
that the whole Court concur in this opinion.” 

Now although the Court profess to follow the decision of Ogden 
& Saunders, yet they do in fact overrule it, and establish a new 
criterion by which to test the constitutionality of the State Insolv- 
ent laws. According to Ogden & Saunders, if the parties lived in 
different states, their contracts could not be affected by State In- 
solvent laws. According to Moffatt & Cook, the residence of the 
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parties is immaterial, but if the lex loci contractus and the lex fori 
are different, then the contract is safe from the influence of State 
Insolvent laws. Judge Grier also claims that M’Millan & M’Niel 
“is precisely similar in all respects to Moffatt & Cook and rules 
it.” But the learned Judge knew or ought to have known, that 
in M’Millan & M’Niel, all State Insolvent laws are held to be un- 
constitutional without reference to the lex loci, or the residence of 
the parties, while in Moffatt & Cook all State Insolvent laws are 
held to be constitutional, except when the Jez loci contractus and 
the /ex fori are different, and yet he claims that his decision is in 
accordance with the safe maxim of “ stare decisis.” 

Taney, C. J., was of opinion that the discharge of Cook under 
the Insolvent laws of Maryland ought to have protected him 
within the State of Maryland, but admits that it was no protec- 
tion in New York, or any of the other States, except by comity. 
In other words, that a State Insolvent law may be constitutional 
in one State and unconstitutional in all the others, except by the 
comity of the States. Thus he says, “if a State may pass a 
Bankrupt law, it would seem to follow, that it would be valid and 
binding not only upon the State Courts, but also upon the Courts 
of the United States, when sitting in the State, and administering 
justice according to its laws, and that in the tribunals of the other 
states, it should receive the respect and comity, which the estab- 
lished usages of civilized nations, extend to the Bankrupt laws of 
each other. But how far this comity should extend, would be a 
question for each State to decide for itself.” The Constitution 
however, says that a law, or a judgment of a Court, which is 
constitutional in one State, shall be constitutional in all the 
States—“ full faith and credit shall be given in each State to the 
public acts and judicial proceedings of every other State.” It 
also says that a citizen of one State shall be a citizen of all the 
States, and shall be entitled to all the privileges and immunities 
of citizens in the several States, but Chief Justice Taney says, 
that the extent of these privileges and immunities will be a ques- 
tion for each State to decide for itself. He therefore concurs with 
the rest of the Court in referring these questions to the laws of 
nations instead of the Constitution. This is carrying State rights 
a little farther than either a fair construction of the Constitution 
or the people, will bear. The people are not yet so sick of the 
Constitution as to be willing to exchange any part of it, for the 
laws of nations, nor are they so blinded by State pride, as not to 
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be able to distinguish between independent sovereign States, and 
independent sovereign nations. Although the Court confess their 
inability to reconcile these cases, yet they do not think it “ prudent 
to depart from the safe maxim of stare decisis!” 

There are some other things in these cases worthy of note. 
In the first three cases, (Sturgis v. Crowninshield, M’ Millan v. 
M’ Niel, The Mechanics Bank v. Smith,) the Court appears to have 
been unanimous in their opinion, that all State Insolvent laws 
were unconstitutional without regard to the residence of the par- 
ties, or the locality or date of the contract. This opinion was 
perspicuous and intelligible, but Judge Johnson in delivering his 
opinion in the case of Ogden v. Saunders says, that in the case of 
Sturgis v. Crowninshield, “the Court were very much divided in 
their views, and that the judgment partakes as much of a com- 
promise, as of a legal adjudication. The minority thought it 
better to yield something, rather than risk the whole.” 

This is strange language for a Judge. We often hear of a 
compromised verdict of a jury, but never before of a compro- 
mised judgment of a Court, more especially in a question of Con- 
stitutional law. Has a Judge a right to compromise and bargain 
away any part of the Constitution? ‘The minority thought it 
better to yield something rather than risk the whole!” Strange 
language this in the mouth of a Judge,—I do not understand it. 
One would think the Court was deliberating about what the Con- 
stitution ought to be, and not about what it was. 

But this noted case of Ogden & Saunders is pregnant with 
things still more strange. Judges Washington, Johnson, Thomp- 
son and Trimble each deliver elaborate arguments in favor of the 
constitutionality of the State Insolvent laws, and all but Judge 
Johnson are for overruling the demurrer,—Judges Marshall, Du- 
vall, and Story deliver also an elaborate opinion, in accordance 
with the former decisions of the Court, and are for sustaining the 
demurrer. Judge Johnson then joins the minority, and sustains 
the demurrer, upon a point, not argued at the bar, and never be- 
fore heard of in any of the discussions of this question, to wit: 
the geographical locality of the plaintiff; and six years after- 
wards in the case of Boyle and Zackany, reported in 6 Peters, we 
are for the first time informed, by Judges Marshall and Story, that 
they “concurred in, and adopted the opinion of Judge Johnson,” 
and of course abandoned their own, as they were diametrically 
opposed ; and now in Moffatt and Cook, the Court abandon the 
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locality of the plaintiff, and adopt the lex loci contractus, as the 
test of the constitutionality of State Insolvent laws, and at the 
same time tell us, that they do not think it “prudent to depart 
from the safe maxim of stare decisis!” 

The old Articles of Confederation contained the following pro- 
visions: “ Full faith and credit shall be given in each of these 
States, to the records, acts, and judicial proceedings of the Courts 
and magistrates of every other State.” “The inhabitants of each 
of these States, shall be entitled to all privileges and immunities 
of free citizens in the several States.” These provisions had 
been before the Supreme Court of Pennsylvania for construction 
and adjudication before the present Constitution was adopted. 
In 1788, in the Supreme Court of Pennsylvania, in the case of 
Miller v. Hall, (Sec. 1 Dal. 229) a motion was made to enter an 
exoneretur upon the bail piece upon the ground that the defend- 
ant had been discharged under an Insolvent law of the State of 
Maryland. This motion was resisted upon the ground that the 
contract was made in Pennsylvania and the money was due to a 
citizen of Pennsylvania, and therefore by the laws of nations the 
obligation of such a contract could not be discharged or affected 
by the laws of Maryland. Tothis argument, Ingersoll opposed 
the above article of the Confederation, and after deliberation, 
Chief Justice McKean delivered an elaborate opinion and sus- 
tained the motion. He was of opinion that the Articles of Con- 
federation were paramount to, and superseded the laws of na- 
tions, so far as the citizens of these States were concerned ; and 
one would think that the present Constitution ought to be equally 


efficacious. 





ANECDOTE OF LORD THURLOW. 

Lord Chancellor Thurlow, like many of the eminent lawyers of 
his day, was very tyrannical and overbearing in his Court, and to 
Lord Alvanley, (afterwards Master of the Rolls,) he had a strong 
dislike. One day, Alvanley finding himself seriously unwell, sent 
his respects to the Chancellor, with the regret that his indisposi- 
tion would prevent his sitting that day. ‘ What ails him!” cried 
Thurlow in a voice of thunder, to the messenger. “Ifyou please, 
my Lord, he is laid up with the dysentery.” ‘“D——n my : 





exclaimed Thurlow, “let him take an Act of Parliament, and swal- 
low that: he’ll find nothing so binding.” 
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CIRCUIT COURT OF THE UNITED STATES FOR THE MARYLAND DIS- 
TRICT. SPECIAL TERM, JULY 1848. JUDGES TANEY AND HEATH 


PRESENT. IN EQUITY. OPINION OF THE COURT BY CHIEF JUS- 
TICE TANEY. 


Maria Lowry vs. The Commercial and Farmers’ Bank of Baltimore, 
and others. 


[From the Bankers’ Magazine for October.] 
BANK STOCK.—FRAUDULENT TRANSFER.—BANK CHARGEABLE WITH NO- 

TICE.—CIRCUMSTANCES FROM WHICH NOTICE WiLL BE IMPLIED. 

In order to understand the points which arise in this case, it is 
necessary to state the facts somewhat in detail. 

Talbot Jones, of the city of Baltimore, died in the year 1834, 
having first duly made his last will and testament, and appointed 
his sons Samuel Jones and Andrew D. Jones his executors, to 
whom letters testamentary were granted in the same year. 

The testator died possessed of a large amount of property of 
different kinds, and owned at the time of his death two hundred 
and eighty-two shares of stock in the Commercial and Farmers’ 
Bank of Baltimore, standing in his name on the books of the 
bank. The dividends upon this stock is the matter in dispute. 

The testator, by his last will, bequeathed in trust for the com- 
plainant, during her life, in the following words: “I order and 
direct that my executors hereinafter named, or the survivor or 
acting one of them, shall receive the dividends from time to time, 
declared and made payable on my stock in the Commercial and 
Farmers’ Bank of Baltimore, in trust, that the said dividends shall 
be paid over or remitted by my executors, or the survivor, or act- 
ing one of them, to my sister Maria Lowry, now or lately of Dub- 
lin, in Ireland, during her natural life, and after her decease to her 
daughter, Mary Lowry, should she survive her mother, during the 
lifetime of the said Mary.” And, in the succeeding clause of the 
will, this stock, together with other property, and also the general 
residue of his estate, is bequeathed to Samuel Jones and Andrew 
D. Jones, and the survivor of them, and the heirs, executors, and 
administrators of such survivor, in trust, for sundry persons named 
in the will, in certain proportions therein mentioned, “ subject to 
the devise of the dividends (on this stock) to his sister and daugh- 
ter, as aforesaid.” _ 

In 1839, upon a bill filed in the Chancery Court of the State by 
some of the parties interested in ‘the partition of the property 
bequeathed in the last mentioned clause of the will, a decree was 
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passed directing among other things that Samuel Jones and 
Andrew D. Jones should hold these two hundred and eighty-two 
shares of stock in trust, to pay the dividends to Maria Lowry 
during her life, and after her death to be divided as mentioned in 
the decree. Mary Lowry, the daughter, died before the decree 
was made. 

In this proceeding Maria Lowry, the complainant, was made a 
defendant, and the bill taken pro confesso against her, upon pub- 
lication in the usual form. But process was never served upon 
her, nor did she appear or answer, nor had she any interest what- 
ever in the suit. By the decree, Wm. B. Norman, Josiah Jones, 
and Emily J. Albert are entitled to this stock upon the death of 
Mrs. Lowry; and, on that account, it has been supposed to be 
advisable to make them parties in the case before the Court. 

After the death of Talbot Jones, Samuel Jones carried on busi- 
ness on his individual account, in the name of Talbot Jones & 
Co.; and the transactions in the name of Talbot Jones & Co., 
mentioned in these proceedings, are the transactions of Samuel 
Jones, on his own individual account. 

The stock in question continued to stand on the books of the 
Commercial and Farmers’ Bank, in the name of Talbot Jones, 
until May 4, 1842, when it was transferred to the Merchants’ 
Bank by Samuel Jones, the other executor not joining in the trans- 
fer. This transfer, it appears, was made as security for a loan, 
obtained by Samuel Jones from the Merchants’ Bank on his own 
private account, under his mercantile style and name of Talbot 
Jones & Co.; and, the money being afterwards paid, the stock 
was transferred to him by the bank, under the same name and 
style, on the 17th of June, in the same year, and on the 20th of 
the same month, transferred by him, as Talbot Jones & Co., to 
himself and Andrew D. Jones, as executors of Talbot Jones. On 
the 20th of August following, Samuel Jones, signing his name as 
acting executor, again transferred this stock to the Merchants’ 
Bank, which continued to hold it as a pledge for sundry loans of 
money made from time to time to Talbot Jones & Co., until the 
11th of December, 1846, when it was transferred to a broker, and 
sold to pay a note which fell due on the 4th of that month, and 
had been protested for non-payment. Talbot Jones & Co.—that 
is to say, Samuel Jones—stopped payment in September, 1846, 
and in January, 1847, petitioned for the benefit of the Insolvent 
laws of this State. It is admitted on all hands that he is utterly 
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insolvent, and unable to pay any part of the dividends due to the 
complainant. 

After the last transfer to the Merchants’ Bank the dividends 
were either paid to its order in favor of Talbot Jones & Co., or 
were drawn by the bank and paid over to him, with the excep- 
tion of the last dividend which fell due before the stock was sold. 
This is yet in the hands of the bank, except the sum of $39.48, 
which has been been paid out of it for taxes on the stoek. 

Notwithstanding the transfer of the stock in 1842 the amount 
of the dividends was regularly paid over to the complainant by 
the executors until November, 1845; but the dividend declared at 
that time has not been paid to her, nor any of those subsequently 
declared. She had no notice of the transfer of this stock until 
October, 1846, after the last of the loans above mentioned had 
been made by the Merchants’ Bank. And, on the 3d of Decem- 
ber following, (the day before the note became due,) she gave the 
bank notice of her claim. 

When the stock was first transferred by Samuel Jones to the 
Merchants’ Bank, a certificate was issued by the Commercial and 
Farmers’ Bank in the following words: 

“ No. 707. CoMMERCIAL AND Farmers’ Bank 
oF Battimore, May, 4, 1848. 

“This is to certify that the Merchants’ Bank of Baltimore is 
entitled to two hundred and ninety-two shares in the capital stock 
of the Commercial and Farmers’ Bank of Baltimore, on each of 
which thirty dollars have been paid, but which have since been 
reduced by act of Assembly to twenty dollars a share ; transfer- 


able at the said bank only personally or by attorney. 
* 292 shares. TRUEMAN CROSS, Cashier.” 


This certificate was delivered by Samuel Jones to the Mer- 
chants’ Bank when he obtained the first loan, and was re-deliv- 
ered to him, when the money was paid, and the stock trans- 
ferred to Talbot Jones & Co. A similar certificate was again 
issued by the Commercial and Farmers’ Bank when the second 
transfer was made to the Merchants’ Bank, and was retained by 
it until the stock was transferred to the broker to be sold, as here- 
inbefore mentioned. 

In the case now before the Court, the executor had a legal ca- 
pacity to make the transfer, and the legal title to the stock passed 
to the Merchants’ Bank ; and, as it paid a valuable consideration, 
and had no notice, actual or constructive, of any violation of trust 
upon which the transfer could be impeached in Equity, it had a 
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right to sell the stock for the payment of the note for which it was 
pledged, and to make the purchasers a valid title. 

A different rule would render the right of every purchaser of 
stock in a bank insecure, or liable to doubt, and greatly impair its 
value, and would, moreover, seriously disturb the usages of trade 
and the established order of business in relation to this subject, in 
a manner highly injurious to the community ; for purchasers al- 
ways relyon the certificate of the bank in which it is held as 
conclusive evidence of the ownership. Most commonly the pur- 
chase is made through a broker, and the buyer does not know who 
is the seller, or who makes the transfer. The certificate of the 
bank tells him that he is entitled to so many shares, and he pays 
his money upon receiving the certificate without further inquiry. 
It would be unjust and inequitable to charge the stock in his hands 
with any equitable incumbrance or trust, however created, which 
which was not known to him at the time he paid his money. 

As respects the Commercial and Farmers’ Bank, the claim of 
the complainant rests upon different grounds. 

By the charter of the bank (like that of every other bank in- 
corporated by a law of this State,) the stock is transferrable at the 
bank only, and according to such rules as shall be established by 
the President and Directors. It cannot therefore be transferred 
without the supervision of the officer designated for that purpose 
by the bank. The corporation is thus made the custodiary of the 
shares of the stock, and clothed with power to establish rules suf- 
ficient to protect the rights of every one interested from unauthor- 
ized transfers. It is a trust placed in the hands of the corpora- 
tion for the protection of individual interests, and like every other 
trustee, it is bound to execute the trust with proper diligence and 
care, and is responsible for any injury sustained by its negligence 
or misconduct. Upon this principle the bank was held liable for 
an improper transfer of its stock in the case of the Farmers and 
Mechanics’ Bank and others v. Wayman and Storkett, decided in the 
Court of Appeals of this State, at the December term, 1847, and 
the case of Davies v. The Bank of England, hereinbefore referred 
to, where government stocks were made transferable on the 
books of the bank, was decided upon the same ground; and, as 
the corporation appoint the officers before whom the transfers 
must be made, it is responsible for their acts, and must answer 
for their negligence or defaults whenever the rights of a third per- 
son are concered. Hodges v. The Planters’ Bank of St. George's 
County, 7 Gill. § Johns. 306, 310. 
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This is a summary statement of the facts, so far as they are 
material to the decision of the case. It is very clear that the 
money due to the complainant has been grossly misapplied, and 
the question is, whether she is entitled to relief against the banks, 
or either of them. Samuel Jones is undoubtedly liable; but, as 
he is admitted to be insolvent, she can obtain no redress from him. 
As concerns the Merchants’ Bank, we see no grounds upon which 
it can be held liable beyond the amount-of dividends remaining 
in its hands. It does not appear that the bank, when it accepted 
the pledge of this stock, or when it made its loans, had any reason 
to suppose that the stock had ever been held by Talbot Jones, or 
that it was transferred to the bank by Samuel Jones as one of his 
executors. In order to obtain the loan upon the pledge of this 
stock, Samuel Jones did nothing more than produce the certificate 
of the Commercial and Farmers’ Bank, showing that two hun- 
dred and eighty-two shares of stock had been transferred to the 
Merchants’ Bank. But the certificate did not show by whom it 
had been transferred, nor to whom it had previously belonged ; 
and, according to the usual course of business, the presumption 
was that it belonged to Samuel Jones himself. The Merchants’ 
Bank appears to have acted under that impression ; for, when the 
first loan was paid and the lien of the bank thereby released, it 
transferred the stock to him individually, by the name of Talbot 
Jones & Co., and not to the executors of Talbot Jones. 

It is very true that the instrument of transfer upon the books of 
the Commercial and Farmers’ Bank showed it to have been made 
by Samuel Jones in his character of executor; and, in general, a 
party must be presumed to have notice of every thing that ap- 
pears upon the face of the instrument under which he claims 
title. But a transfer of stock cannot in this respect be likened to 
an ordinary conveyance of real or personal property. The instru- 
ment transferring the title is not delivered to the party. The law 
requires it to be written on the books of the bank in which the 
stock is held. The party to whom it is transferred, rarely, if ever, 
sees the entry, and relies altogether upon the certificate of the 
proper officer of the bank stating that he is entitled to so many 
shares ; that is to say, that so many shares have been transferred 
to him by one who had a lawful right to make the transfer. The 
case of Davis v. the Bank of England is a strong one on this head. 
The three per cent. consolidated annuites, created by the English 
Government, were made payable at the Bank of England, and 
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transferable at the bank in the manner pointed out by law. A 
large amount of these annuities which belonged to the plaitiff in 
that case, and stood in his name, were transferred under a forged 
power of attorney. The property did not pass by this transfer, 
yet the court held that subsequent bona fide purchasers from the 
fraudulent transferee, whose name had been registered in the 
books of the bank as the owner, were entitled to recover from the 
bank the amount of dividends falling due on those annuities, 
although the bank was also liable to the true owner of the stock 
whose name had been forged. 

Undoubtedly the mere act of permitting this stock to be trans- 
ferred by one of the executors furnishes no ground for complaint 
against the bank, although it turns out that this executor was by 
the act of transfer converting the property to his own use; for an 
executor may sell or raise money on the property of the deceased 
in the regular execution of his duty, and the party dealing with 
him is not bound to inquire into his object, nor liable for his mis- 
application of the money. Such is the doctrine in the English 
courts, and would seem to have been the law of this State pre- 
vious to the act of Assembly of December session, 1843, ch. 304, 
and the transactions now before us took place before that act 
went into operation. But it is equally clear that if a party deal- 
ing with an executor has at the time reasonable ground for be- 
lieving that he intended to misapply the money, or is in the very 
transaction applying it to his own private uses, the party so deal- 
ing is responsible to the persons injured. The cases upon this 
subject are numerous, and it would be tedious to refer to them 
particularly. They are for the most part collected and com- 
mented on in the cases of McLeod v. Drummond, 17 Ves. 152, and 
of Field v. Tchuffalen,'7 John. Ch. Rep. 150. 

It is very true that in the case before us the pledge of stock 
was not made to the Commercial and Farmers’ Bank, nor did it 
loan the money to the executor: but a party is not made liable 
because he pays or advances money for property of the deceased, 
but because by doing so, when he has reasonable ground for be- 
lieving that the executor means to misapply it, he knowingly 
assists him in committing a breach of his trust. In this case the 
rights of the stockholders, and of persons interested in its stock, 
were placed by law under the guardianship and protection of the 
bank, so far as concerned the transfers on their books. The stock 
could not be transferred, could not become the legal property of 
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another person without the permission of the proper officers of 
the corporation ; [see 2 Wheaton, 393, Union Bank v. Laird ;] and, 
if these officers, at the time of the transfer, had reason to believe 
that the executor, by the act of transfer, was converting this stock 
to his own use in violation of his duty, then the bank, by permit- 
ting the transfer knowingly, enabled the executor to commit a 
breach of his trust, and upon principles of justice and equity is as 
fully liable as if it had shared in the profits of the transaction. 
The object of the executor could not have been accomplished 
without the co-operation of the bank in permitting the transfer to 
be made on its books. 

The question then is, had the bank at the time of the transfer 
actual or constructive notice that the executor was abusing his 
trust, and applying this stock to his own use. 

The bank by its answer denies that it knew any thing of the 
contents of Talbot Jones’ will, or of the bequest to the complain- 
ant, and there is no proof of actual notice. But it did know that 
this stock was the property of Talbot Jones at the time of his 
death, for it so stood upon its own books, and as the transfer was 
made by Samuel Jones as his executor, the bank must of course 
have known that Talbot Jones left a will, and although it may 
not have had actual notice of the contents of the will, yet as it 
was dealing with an executor in his character as such, the law 
implies notice. This is the doctrine in the English courts of 
chancery. (4 Mad. 190.) And the rule appears to stand upon 
still firmer ground in this State: For here it is settled, that every 
person has constructive notice of a deed, for real or personal 
property where it is duly registered according tolaw. In England 
the weight of authority is perhaps to the contrary ; now, in Mary- 
land, every will of real or personal property is required to be 
recorded ; and if third persons are bound at their peril to take 
notice of a registered deed when there is nothing to lead them to 
inquiry, the obligation must be still stronger upon one who is 
dealing with an executor concerning the assets of the deceased. 
For his character of executor, of itself, gives actual notice that 
there is a will open to inspection upon the public records. 

The bank, therefore, was bound to take notice of the will when 
this transfer was proposed to be made by one of the executors. 
It was negligence in the bank not to examine it; and if it was 
ignorant of its contents, and of the specific bequest of this stock, 
it was its own fault. It must be dealt with, as if it had possessed 
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actual knowledge that the stock in question was specifically be- 
queathed by the testator, and was not by the will to be trans- 
ferred, or in any manner disposed of by the executors during the 
lifetime of the complainant; and that it was the duty of the bank 
during that time to pay the dividends to them in trust for the com- 
plainant ; undoubtedly this stock, although thus specifically be- 
queathed, was yet liable to be sold, if necessary, for the payment 
of the debts of the testator. And if the bank did not know, or 
had no reasonable ground for supposing that the executor was 
misapplying the assets, it would not be responsible, notwithstand- 
ing its implied knowledge of the will. 

But when the second transfer (under which the stock was finally 
sold) was made to the Merchants’ Bank, the circumstances then 
within the knowledge of the Commercial and Farmers’ Bank were 
abundantly sufficient to satisfy any reasonable mind that Samuel 
Jones was using this stock for his private purposes. For this 
transfer took place on the 20th of August, 1842. The bank at 
that time knew that Talbot Jones had been dead eight years— 
that he died rich—and that the time had long before elapsed 
within which the law of Maryland requires an estate to be settled 
up by an executor or administrator. It appeared by their own 
transfer books that on the 4th of May preceding, the same stock 
had been transferred by Samuel Jones to the same bank, the other 
executor, although he resided in town, not being a party to the 
transfer; that on the 17th of June, in the same year, it was 
retransferred by the Merchants’ Bank to Samuel Jones in his 
individual right, under the name of Talbot Jones & Co., and by 
him restored to the estate of the testator a few days afterwards, 
by a transfer to himself and the other executor. And when, after 
these transactions, all appearing on the books of the bank, he 
came again without his co-executor to transfer it a second time to 
the Merchants’ Bank, could the officers of the Commercial and 
Farmers’ Bank doubt the purposes for which this second transfer 
was made? Familiar as they must have been with the usual 
course of business in banks, and the usage of loaning money 
upon hypothecation of stock, could they have failed to see that 
Samel Jones was misapplying the assets of the testator, and 
pledging this stock for his own individual benefit? Indeed, the 
bank, in its answer, does not deny it, but, on the contrary, impli- 
edly admits it. For the answer states that if the President had 
known that the transfer was about to be made by Samuel Jones, 
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he would have prevented it. Now, the bank is equally charge- 
able for the neglect or omission of duty by the officer to whom it 
had committed the superintendence of the transfers of stock, as 
it is for the neglect or omissions of its President ; and such officer 
is also equally chargeable with implied notice of the will of Tal- 
bot Jones, and equally bound to refuse the transfer when he saw 
that Samuel Jones was using this stock in violation of his trust 
as executor. And if the circumstances above mentioned were 
not sufficient to satisfy the bank officer, beyond all reasonable 
doubt, that he was so using them, yet they were certainly sufli- 
cient to create strong presumptions against him, and to make it 
the duty of the officer to inquire before he allowed the transfer to 
be made; and if he neglected to make the inquiry, when the fact 
could have been so easily ascertained, and, either from negligence 
or design, without inquiry, enabled the executor to convert the 
stock to his own use, the bank is responsible for this negligence. 

There is another circumstance, also, which ought of itself to 
have created strong doubts in the mind of the transfer officer of 
the bank. By the act of Assembly of Maryland of 1798, ch. 101, 
sub ch. 8, sec. 3, it is in the power of the executor to procure an 
order of sale from the Orphans’ Court, whenever a sale shall be 
necessary. It is true that in the case of Allender v. Riston, (2 Gill 
§; John. 86,) the opinion of the Court would seem to have been, 
that, notwithstanding the act of Assembly, an assignment by an 
executor for his own debt would be valid against the creditors of 
the estate, unless there was collusion with the executor. But the 
case was not decided on that point; nor does the opinion of the 
Court apply to an assignment of property specifically bequeathed ; 
nor was that point in the case, or raised in the argument. But, 
however that question shall be ultimately decided, it may, we 
think, be safely asserted that, in practice, under this law, there 
has been no instance in Maryland since its passage in which an 
executor, acting fairly and bona fide, has undertaken to sell or 
pledge personal property specifically bequeathed without a pre- 
vious order from the Orphans’ Court. And the proposition of 
Samuel Jones, one of the two executors, (the other not uniting in 
the transfer,) to transfer this stock, so long after the death of a 
wealthy testator, without first obtaining an order from the court 
to justify him, must have satisfied any man of common experience 
in business that he was grossly abusing his trust. In South Car- 
olina, under a law very similar in its provisions, it has been 
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decided that the sale of such property by an executor is void, un- 
less made by the authority of the court. (4 Dess. 522.) And we 
think there are strong reasons to support that decision. 

The cases referred to in relation to transfers of Government 
stocks by the Bank of England do not apply to this case. They 
are collected in 1 Danl. Ch. Practice, 202, margin; and they all 
turn upon the meaning and policy of the acts of Parliament, by 
which the management of the public stocks and annuities was 
given to the Bank of England. It is with reference to the duties 
imposed by these acts of Parliament that the court say that the 
Bank of England is not bound to take notice of a trust affecting 
public stock standing on its books, and must look only to the legal 
estate. But this opinion cannot influence the decision of this case, 
because the privileges and obligations of the bank must be deter- 
mined by its own charter, differing widely in its terms and its ob- 
jects from the English acts of Parliament. Certainly none of the 
English cases convey the idea that, upon general principles of 
law, a bank is not bound to notice a trust of its own stock, and 
must look only to the legal estate. For a bank, or any other cor- 
poration, is bound by the same obligations, moral and legal, 
(where the rights of third parties are concerned,) that apply to 
the case of an individual, unless it is explicitly exempted by law. 
And if an individual who confederates with an executor, and 
assists him in defrauding his cestui que trust, is liable to the party 
injured, there can be no reason why a bank, which knowingly 
enables an executor to convert the property of the cestui que trust 
to his own private use, should not be equally responsible. And 
the difficulties to which the Bank of England would be subjected, 
if bound to take notice of trusts in the Government stocks, and 
which are strongly stated by the Chancellor. in the case of Hartiga 
v. the Bank of England, (3 Ves. 58,) are altogether inapplicable 
here. For, putting aside the immense difference in amount and 
character between the Government stock of England and the 
stock of this bank, a Chancery suit can never be necessary in this 
State for the protection of the bank, when stock bequeathed in 
trust is required to be sold for the payment of debts; because,” 
under the act of 1798, an order for the sale by the Orphans’ Court, 
which could at any time be obtained in a summary way, without 
delay and without expense, would protect the bank from all re- 
sponsibility, and occasion no delay or embarrassment in the pay- 
ment of debts and settlement of the estate. 
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The case, then, is this: The will of the testator in effect di- 
rected that his stock should not be sold or transferred during the 
lifetime of the complainant; and the dividends during that time 
should be received by his executors and paid over to the com- 
plainant. One of these executors proposes to transfer this stock 
in order to raise money on it for his private purposes; and the 
officers of the bank, knowing the purpose for which it was trans- 
ferred, or with circumstances before them sufficient to create a 
strong presumption that such was the intention of the executor, 
and, therefore, sufficient to put them on inquiry, permit the trans- 
fer, and certify that the transferee is entitled to the stock. Rely- 
ing on this certificate the Merchants’ Bank was induced to loan its 
money upon it; and having no knowledge that it ever belonged to 
Talbot Jones, or had been tranferred by his executors, the stock 
cannot be followed in its hands, or the hands of those to whom it 
afterwards sold it, and charged with the trust created by the will. 
The executor is insolvent, and there is, therefore, no effectual rem- 
edy against him. Ought the loss to be borne by the complainant, 
who has committed no fault and been guilty of no negligence, or 
by the Commercial and Farmers’ Bank? The established princi- 
ples of equity seem to require that the loss should be borne by the 
party by whose negligence or misconduct it was occasioned. The 
bank not only enabled the executor to perpetrate the wrong by 
permitting the transfer, but co-operated in it, by certifying that the 
title of the transferee was good. Justice, therefore, requires that 
it should bear the loss. 

The only remaining question is the nature of the relief to be 
administered by the court. In order to do substantial justice, it is 
evident that the decree must be directly against the bank, as Sam- 
uel Jones is admitted to be utterly insolvent. 

The complainant’s claim is for dividends only. She has no 
property in the stock which belongs to the defendants, William B. 
Norman, Josiah Jones, and Emily J. Alberts, in certain propor- 
tions, who will be entitled to the dividends after the death of the 
complainant. Yet, if there was no difficulty on the score of juris- 
diction, the court would, according to the practice of the Courts of 
Chancery, proceed to dispose of the whole matter in dispute, and 
decree as to the stock, and the balance in hand in the Merchants’ 
Banks, as well as the dividends. But the jurisdiction of this court 
is founded upon the fact that the complainant is an alien. It has 
no jurisdiction in the controversies between the defendants, as they 





Ra; 
a 
1 & 
ta : 
ie 
14: 
Ae 
ce 
“i 
br, 











132 Lowry v. C. and F. Bank of Baltimore et al. 


all reside in Maryland. Undoubtedly if the case of the complainant 
could not be disposed of and relief administered to her without de- 
ciding upon the rights of all the parties before the court, we 
should necessarily dispose of the whole matter, and decree as to 
the stock as well as the dividends. But the rights of the com- 
plainant may be adjusted without interfering with the right of the 
claimants of the stock, or with the balance arising from its sale, 
which yet remains in the hands of the Merchants’ Bank ; for it is 
immaterial to the complainant whether the stock is replaced or 
not. All that she has a right to demand is that the amount of © 
dividends on two hundred and eighty-two shares of stock, which 
she has lost by the negligence or misconduct of the officers of the 
bank, shall be paid to her as if the stock had never been transfer- 
red. The jurisdiction, therefore, to decree in the controversy, as to 
the stock, cannot, we think, be maintained. 

We have said nothing of the decree of the Chancery Court of 
Maryland, which has been filed in the case. Neither of the banks 
were parties to the proceedings in that case; nor do they appear 
to have had notice of it; neither was the complainant a necessary 
party. She had no interest in the property to be divided ; and 
it was not proposed to change or modify in any respect the trust 
in her favor, and the decree passed by the court leaves her inter- 
ests precisely where they stood before. 

In regard to the stock itself, the decree for partition has in a ma- 
terial respect changed the character of the trust; for the two 
executors, instead of holding it in undivided portions for the cestui 
gue trusts named in the will, hold under the decree as trustees for 
those to whom it has been specially assigned in severalty. And it 
may be doubted whether this circumstance does not form an addi- 
tional objection to the jurisdiction of this court in regard to the 
stock ; and whether Samuel Jones and Andrew D. Jones ought 
not to be considered as trustees appointed in that respect by the 
Court of Chancery to hold this stock in trust for the cestui gue trusts 
named in the decree, and, therefore, responsible for their conduct 
to that court rather than to a court of the United States. It is, 
however, not necessary to examine this question, because it does 
not affect the dividends bequeathed to the complainant, and cer- 
tainly can form no objection to the jurisdiction in her case. 

It appears from the evidence that the stock sold for more than 
enough to pay the note for which it was hypothecated ; and, that 
besides the surplus arising from this sale, one of the semi-annual 
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dividends upon these two hundred and eighty-two shares remains 
in the hands of the Merchants’ Bank, deducting therefrom the 
amount paid by the bank for taxes on this stock. The amount of 
the dividend remaining in the hands of the Merchants’ Bank, sub- 
ject to the deduction aforesaid, belongs in equity to the complain- 
ant, and for that amount she is entitled to a decree against the 
Merchants’ Bank. For the residue of the dividends due to her 
and remaining unpaid, the Commercial and Farmers’ Bank must 
answer. 

The case must be referred to a master to state an account ac- 
cording to this opinion preparatory to a final decree. 


IMPORTANT DECISION—GRACE ON SIGHT BILLS. 


In the New York City Court of Common Pleas, on the 9th ult., 
the following important decision was made: 

Alanson Trask v. Warwich Martin and Joseph S. Lake. This was 
a suit on a sight bill drawn by Martin & Co., New Orleans, on 
Joseph 8. Lake & Co., of New York. The cause was tried in the 
New York Common Pleas, before Judge Ingraham, on the 9th ult. 
E. Terry, Esq., for the plaintiffs, produced the original draft, proved 
the signatures of the drawers, that the bill was presented for 
payment, and duly protested for non-payment, and notice given ; 
and here rested the case. 

Edwards Pierpont, Esq., the defendants’ counsel, thereupon 
moved for a nonsuit, on the ground that the bill had not been pre- 
sented for acceptance, and that grace had not been allowed; and 
insisted that sight bills were entitled to the same days of grace 
as time bills ; fortifying this position by citing many English and 
American authorities. The Court after holding the case under 
advisement, sustained the position taken by the defendant’s coun- 
sel, and granted a nonsuit. 

The New York Journal of Commerce says that this decision, in 
which the Judge granted a nonsuit, on the ground that “the bill 
had not been presented for acceptance and that grace had not 
been allowed,” is not to be considered as settling the law in ref- 
erence to sight bills in that city, where a contrary usage exists.— 
In the present case, no proof of such usage was offered to the 
Court, and the Judge decided, that as a matter of law, sight bills 
were entitled to days of grace, unless usage was proved to the 
contrary ; and as no evidence was given of what the usage is in 
that city, the Judge felt himself bound to grant the nonsuit, but 
intimated that if evidence of usage were given, that usage must 
control his decision. 
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SELECTIONS FROM C. HOWARD'S (5. C. U. 8S.) REPORTS. 
Abatement. The rule respecting abatement is this :—If the per- 
son charged has received no benefit to himself of the expense of 
the sufferer, the cause of action does not survive. But where, by 
means of the offence, property is acquired which benefits the 
testator, there an action for the value of the property survives 
against the executor. United States v. Daniel, 11. 


Chancery. Where a husband and wife, in order to carry out an 
ante-nuptial agreement, conveyed personal property to a trustee, 
with directions to hold a part of it for the sole and separate use of 
the wife, with a power to the wife to alien or devise it, such part 
goes, if she dies intestate, to her next of kin, free of all claim on 
the part of the husband. Marshall v. Beal,'70. 

Where a bill in equity sought to enjoin a judgment, and charged 
that the complainant had a good defence which he did not know of 
at the time when judgment at law was rendered against him, and 
charged also that he was entitled to pay the debt in the deprecia- 
ted notes of a particular bank, of which advantage it was attempt- 
ed to deprive him by fraud and collusion, and this bill was demur- 
red to, it was error in the court below to sustain the demurrer.— 
Davis v. Tileston, 114. 

Where a worthless promissory note is imposed upon the vendor 
as part of the cash payment, it would seem that, if any fraud has 
been practised upon the vendor by the vendee, the amount of the 
note still remains an equitable lien upon the land. Shelton v. 
Tiffin, 164. 

Where the complainant in a bill offers to receive an answer 
without oath, and the defendant accordingly filed the answer 
without oath, denying the allegations of the bill, the complainant 
is not put to the necessity, according to the general rule, of con- 
tradicting the answer by the evidence of two witnesses or of one 
witness with corroborating circumstances. The answer, being 
without oath, is not evidence, and the usual rule does not apply. 
Patterson v. Gaines, 550. 


Commercial Law. Under the statutes of Mississippi, a protest 
of promissory notes, and statement of notices given to the parties, 
being certified under the notarial seal and verified by the affidavit 
of the notary, may be read in evidence. It is not necessary to in- 
troduce the notary, personally, to testify. Sims v. Hundley, 1. 
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Where a bill of exchange is presented for acceptance or pay- 
ment, which is refused, it is sufficient if the officer who presents 
it makes anote at the time of the facts which occurred on present- 
ing the bill. The formal protest may be drawn up afterwards, at 
the convenience of the notary. Bailey v. Dozier, 23. 

Where a promissory note was payable to the order of several 
persons, the name of one of whom was inserted by mistake, or in- 
advertently left on when the note was endorsed and delivered by the 
real payees, one of whom was also the maker of the note, the en- 
dorsee had a right to recover upon the note, although the names 
of all the payees were not upon the indorsement, and had a right, 
also, to prove the facts by evidence. Pease v. Dwight, 190. 


Constitutional Law. A bridge, held by an incorporated compa- 
ny, under a charter from a State, may be condemned and taken as 
part of a public road, under the laws of that State. West River 
Bridge Company v. Diz et al., 507. 

This charter was a contract between the State and the company, 
but like all private rights, it is subject to the right of eminent do- 
main in the State. Ibid. 


Jurisdiction. An action of debt will not lie against an admin- 
istrator, in one of these United States, on a judgment obtained 
against a different administrator of the same intestate, appointed 
under the authority of another State. Stacy v. Thrasher, 44. 

On a change of domicile from one State to another, citizenship 
may depend upon the intention of the individual. But this inten- 
tion may be shown more satisfactorily by acts than declarations. 
An exercise of the right of suffrage is conclusive upon the subject ; 
but acquiring a right of suffrage, accompanied by acts which show 
a permanent location, unexplained, may be sufficient. Shelton v. 


Tiffin, 164. 


Marriage. Where a marriage took place in Pennsylvania, it 
must be proved by the laws of Pennsylvania. In that State it is 
a civil contract, to be completed by any words in the present tense, 
without regard to form, and every intendment is made in favor of 
legitimacy. Patterson v. Gaines, 550. 

A marriage may be proved by any one who was present and 
can identify the parties. Ifthe ceremony be performed by a per- 
son habited as a priest, and per verba de presenti, the person per- 
forming the ceremony must be presumed to have been a clergy- 


man. Ibid. 
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If the fact of marriage be proved, nothing can impugn the le- 
gitimacy of the issue, short of the proof of facts showing it to be 
impossible that the husband could be the father. bid. 

By the laws of Louisiana and Pennsylvania, a marriage be- 
tween a woman and a man who had then another wife living was 
void, and the woman could marry again without waiting for a 
judicial sentence to be pronounced declaring the marriage to be 
void. Ibid. 

If she does so marry again, and the validity of her second mar- 
riage be contested, upon the ground that she was unable to con- 
tract it because the first marriage was legal, it is not necessary for 
her to produce the record of the conviction of her first husband 
for bigamy. The burden of proof lies upon those who make these 
objections to the second marriage, and the delarations of the big- 
amist, that he had a first wife living when he married the second, 
are evidence. Ibid. 

When, in the progress of a suit in equity, a question of pedigree 
arises, and there is proof enough in the opinion of the court, to 
establish the marriage of the ancestor, the presumption of law is 
that a child born after the marriage is legitimate, and it will be 
incumbent on him who denies it to disprove it, although in so 
doing he may have to prove a negative. Ibid. 

Although the general rule is that a person cannot be affected, 
much less convicted, by any evidence, decree or judgment, to 
which he was not actually or in consideration of law privy, yet it 
has been so far departed from as that wherever reputatidn would 
be admissible evidence, there a verdict between strangers in a 
former action is evidence also. Ibid. 


Patent. When a case is sent to this court under the discretion 
conferred upon the court below by the 17th section of the act of 
July 4, 1836 (Patent Law,) 5 Statutes at large, 124, the whole case 
comes up, and not a few points only. Hogg v. Emerson, 437. 

The specification constituted apart of a patent, and they must 
be construed together. Ibid. 





ANECDOTE OF SERJEANT PRIME. 

The celebrated Serjeant Prime had a remarkably long nose, 
which was always made the subject of much sport. Being one 
day out riding, he was thrown from his horse, and fell upon his face 
in the middle of the road. A countryman who saw the occurrence 
ran hastily up, raised the serjeant from the dirt, and asked him 
whether he was hurt. The serjeant replied in the negative. “I zee, 
zur, | zee,” said the rustic, “ your ploughshare saved ye !” 
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UNITED STATES CIRCUIT COURT FOR THE DISTRICT OF MASSACHU- 
SETTS, OCTOBER, 1848. 


Fisner & Payne v. Lorp. 
From the Boston Daily Advertiser. 
FRAUDULENT TRANSFER OF NOTES.—INJUNCTION. 

This was a motion to dissolve an injunction, restraining the 
defendant from proceeding in two suits in the Court of Common 
Pleas for this county, upon certain promissory notes, amounting 
to about $3000, which suits had been instituted against Charles 
S. Darrow, the promissor. The injunction was a temporary one, 
and was issued upon the bill in this case, which was filed in April, 
1848. The answer came in on the 15th of May, 1848, and the 
defendant thereupon moved to dissolve the injunction, on the 
ground that the answer denied all right or title to the permanent 
injunction sought in the bill. 

The facts as stated in the bill and answer were substantially as 
follows. Franklin Adams & Co., merchants, of Bangor, made an 
agreement, Feb. 24, 1845, with Josiah S. Hooke, for doing busi- 
ness under the name of “Josiah 8S. Hooke,” sharing the profits 
equally ; which arrangement continued until September 4, 1846. 
Franklin Adams & Co. then became insolvent, and assigned their 
property to the complainants, under the laws of Maine. The 
creditors of Josiah S. Hooke became parties to the assignment to 
the extent of $5,000; and the firm of Josiah S. Hooke owned a 
stock of goods, which Hooke, on the day after, 7. e., on Sept. 5, 
sold to Darrow, for $2,678, taking his notes therefor, on six, nine, 
and twelve months. Hooke, as the bill alleged, then secretly left 
the State of Maine, taking the notes with him, to prevent the 
plaintiffs from obtaining the proceeds. In October he entrusted 
the notes to his brother, Wm. H. Hooke, on whom the plaintiffs 
made a demand, but he refused to deliver up the notes. The 
plaintiffs then brought a bill in equity against Wm. and Josiah 
Hooke, in the State Court of Maine, and an injunction was issued 
Nov. 3, 1846, forbidding Wm. H. to sell the notes or convey them 
out of the State ; and on Dec. 2, a receiver was appointed to col- 
lect the notes. Wm. H. on demand refused to deliver the notes ; 
and, the bill alleged further, that Nathaniel Lord, brother of the 
defendant, combining with the Hookes to defraud the plaintiffs, 
negotiated for the purchase of the notes, and bought them, in 
conjunction with Daniel W., the latter being nominally the sole 
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owner, for the sum of $1,100, and a certain debt of no value, due 
from the insolvent firm of Palmer & Hooke, for $400; that Na- 
thaniel, or the friends of the Hookes, furnished the greater portion 
of the purchase money ; that Samuel Veazie, the father-in-law of 
Nathaniel, provided the means for that purpose; that all these 
transactions took place after the injunction, and for the purpose of 
avoiding the same; and that in September, 1847, Daniel W., at 
the instigation and with the aid of Veazie, sued Darrow upon the 
notes in the Court of Common Pleas for the county of Suffolk, in 
this Commonwealth. There were a large number of interroga- 
tories in the bill, which were replied to in the answer; and a 
quantity of affidavits and other written evidence was introduced 
on both sides, 

The motion to dissolve the injunction was argued at an ad- 
journed session in August, 1848, by Autserr W. Payne, of Bangor, 
and P. W. Cuanpier, counsel for the plaintiffs, in opposition to the 
motion, and Freperic Hosss, of Bangor, and 8. C. Maine, for the 
defendant, in support of the motion. 

Woopnsury, J. delivered the opinion of the Court. The first 
question was, whether the notes in suit were the property of the 
complainants or of the defendant. The complainants must make 
out a prima facie title, in order to sustain their right to an injunc- 
tion. The respondent objected to the jurisdiction of this Court to 
settle that question, on the ground that the complainants were not 
parties to the suit at law. But they were as much interested as 
if they were parties; for if Lord should recover and collect the 
sum due on the notes, and then prove irresponsible, the amount 
would be wholly lost to the complainants. The Court has juris- 
diction therefore, on general principles of equity. 

There was another difficulty in relation to jurisdiction, and it 
was that neither the Federal nor the State Courts can enjoin suits 
in each other. (4 Cranch’s Reports, 179; 7 Cranch’s Reports, 279.) 
But this was not a proceeding operating upon the State Court 
itself; the respondent was enjoined in personam, and was within 
the jurisdiction of the Court. This objection was not pressed, 
and from the result to which the Court arrived, became of subor- 
dinate importance in the present case. 

The answer of D. W. Lord denied under oath the plaintiffs’ 
title to the notes, the respondent’s knowledge of their claims at 
the time he purchased, and the allegations of combination and 
collusion. If the answer were to be taken as true, it was obvious 
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that the injunction must be dissolved. But the plaintiffs, by their 
testimony, had thrown grave doubts over the correctness of the 
answer, and the answer itself was defective in its details. And 
the proof, though objected to, was competent on a hearing to 
dissolve. 

Proof was given of the alleged partnership, and it was con- 
ceded that Franklin Adams & Co. were to share in the profits of 
the firm of Josiah S. Hooke. They were therefore liable for the 
debts; the partnership property must go to pay the partnership 
debts; and would pass to the assignees, under the laws of Maine. 
The conduct of Hooke, in selling out and absconding, showed 
that he so understood the relations of the parties. The fact that 
Franklin Adams & Co. had sued Hooke for their profits, could not 
affect the rights of the creditors, who were represented by the 
complainants. These conclusions were sufficient as to the title 
of the complainants to the notes, on this preliminary hearing. 

The respondent contended that he bought the notes, bona fide 
and without notice of the partnership, and was entitled therefore 
to hold them against all the world. This conclusion, even if the 
facts were so, was rather questionable as matter of law, where 
the notes were purchased after a failure, and for a very inade- 
quate consideration. But the facts which attended the sale threw 
many shadows over its fairness. Here were all the standard 
indicia of a design in the sale to defraud creditors, if not of collu- 
sion and actual knowledge of it in the purchasers ;—(1) a sale 
soon after a failure; (2) a sale for a very inadequate considera- 
tion; (8) between relatives ; (4) with circumstances of conceal- 
ment. The answer, as well as the evidence, shows that Nathan- 
iel Lord, the brother of the respondent, was, in a few weeks after 
the date of the notes, the prime mover in the purchase, and was 
then, and is still, interested in certain proportions. The respond- 
ent is defending for Nathaniel as well as himself; and is bound 
by his knowledge and acts. Yet Nathaniel does not come in or 
ask to come in as a party, nor does Daniel ask to have him; nor 
does he offer with his own answer any affidavit of Nathaniel to 
the want of any knowledge, at the time of the purchase, of the 
claims of the plaintiffs to these notes. 

It will be seen that the answer, as an answer, is entirely insuf- 
ficient without this; as the respondent’s denial, without it, 
amounts to little or nothing. He lived in a place remote from the 
purchase,—took no part in it,—is ignorant of its terms and of the 
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knowledge, Nathaniel, his agent and coparty in interest, then 
possessed. 

To be sure, some testimony of Nathaniel in another cause, and 
taken by another party, was introduced bearing on this case ; but 
the Court felt constrained to say, that the whole weight of the cir- 
cumstances in the case was against the direct evidence by Na- 
thaniel Lord and Josiah and William Hooke respectively, that the 
claim of the plaintiffs was not known by them, or by Nathaniel 
Lord as well as Josiah Hooke, when the purchase was actually 
made or completed; and that the transaction was not a combina- 
tion throughout to keep these notes and their proceeds from the 
creditors of F. Adams & Co., as well as those of the house of J. 
S. Hooke. 

Among other suspicious circumstances were the manner of 
making the respondent a purchaser, without his knowledge of the 
price, or his giving any authority to buy; the agency of Veazie, 
another relative of Nathaniel; several important contradictions 
in the testimony of Wm. and Josiah Hooke and others ; the fact 
that the purchase was not in the line of Daniel W. Lord’s busi- 
ness; the loss of so many original letters; the absence of all 
post-marks to settle dates, while the attempt, supported by affi- 
davits of some of the parties, was made to fix the purchase in 
October, or before the bill for an injunction on the 3d of Novem- 
ber; the looseness of the dates produced, referring to months and 
not days; the contradiction in them in relation to the “ thanks- 
giving dinner” in November, when in fact it took place in Dec. 3, 
of that year, after which the notes were still with Josiah S. Hooke; 
the fact that the first payment was not made till January ; the 
entire absence of the correspondence, originals or copies, as to 
drawing for a part only on Daniel W.; the institution of the suit 
in the name of Daniel W. alone, when the interest was in Na- 
thaniel and Daniel W. jointly ;—all these cireumstances created 
strong doubts whether the sale could have been till some time 
after the first injunction, November 3, 1846; and whether both 
Nathaniel Lord and Josiah 8S. Hooke as well as William did not 
know, at the time of the sale, all the material facts which tended 
to affect the validity of the notes; and they excited strong sus- 
picion and discredit as to the bona fide character of the whole 
transaction, as set up by the respondent, his agent, and the prom- 
isee of the notes. 

The letters put in subsequently to the hearing did not materi- 
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ally affect these conclusions. Not one letter, written after the 
ist of November, bears any date of the day of the month, while 
all written before, do so. Besides this, and indicating suspicion 
as to the fairness of the transaction, none of the letters bear now 
any post-mark or filing, to show when they were written or re- 
ceived. . 

The Court did not therefore feel justified in dissolving the 
injunction immediately, on so defective an answer, and on such 
strong circumstances to sustain the right of the plaintiffs to these 
notes or their proceeds. 

But as the respondent has the actual possession of these notes 
and has commenced suits upon them, the Court were disposed to 
let him proceed with those suits, upon filing bonds to pay over 
the proceeds to a receiver whenever ordered by this Court, and to 
make full indemnity to the plaintiffs for any claim they may 
establish to the notes, or their proceeds in law or equity, and six 
per cent. interest on them after collection. This will give the 
assignees of the creditors of F. Adams & Co., in Maine, all the 
benefit of the continuance of the injunction and the appointment 
of a receiver, and will operate no more harshly on Darrow than 
would a collection from him by a receiver. 

The Court therefore ordered that the injunction be dissolved, 
upon the respondent’s filing a bond to pay over the proceeds of 
the suits pending in the Court of Common Pleas to a receiver, 
when he shall be ordered to do so, and to fully indemnify the 
plaintiffs for any claim to the proceeds, with interest on the 
money after it is collected; the bond to be approved by a Master 
in Chancery ; previous to which the bond is to be submitted to the 
other party ; and in case of necessity, the Court will further hear 
the parties thereon. 

The injunction was ordered to be continued until such satis- 
factory security shall be filed; and when filed, the temporary 
injunction is to be considered as dissolved, and the bill will stand 
for evidence and hearing on the merits. 
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NOTES OF RECENT DECISIONS. 


English Chancery, May, 1848. Skinner v. M’Douall. [17 Law J. 
Rep. n. s. Chy. 347.] 


SPECIFIC PERFORMANCE——-CONTRACT PROVED BY LETTERS—-STATUTE OF 
FRAUDS——PLEADING. 


The bill alleged that the defendant had entered into an agreement for the purchase of 
a house on certain terms, and that the agreement was made out by letters after men- 
tioned, and that such letters were a sufficient memorandum of agreement, signed by 
the defendant. The defendant, by his answer, denied that the agreement in the bill 
mentioned, or any agreement, had been made out by the said letters, and that the letters 
did not amount to an agreement; and insisted that no binding agreement had been en- 
tered into by him: Held, that the defendant had not, by his answer, claimed the ben- 
efit of the Statute of Frauds, and was not entitled to avail himself of it. 

By one of the letters stated to constitute the agreement, the plaintiff’s agent offered 
the defendant the house at a certain sum, but suggested that the defendant had better 
offer to give a larger premium, and take the fixtures at a valuation. The defendant 
wrote in reply, that he had no objection to give £50 more of premium. The plaintiff’s 
agent then wrote a letter to the defendant, stating that he had received the defendant’s 
letter offering £50 more premium—making £300 premium, and accepting the defen- 
dant’s offer. The defendant’s Solicitor subsequently recognized the defendant’s agree- 
ment as contained in his lettter: Held, that the plaintiff had proved an agreement on 
the part of the defendant to give £300 premium. 


English Chancery, May, 1848. Grove v. Bastard. [17 Law J. Rep. 
n. s. Chy. 351.] 
VENDOR AND PURCHASER—TITLE—SPECIFIC PERFORMANCE—ADVERSE CLAIM. 


The heir at law of a testator brought an action at law to try the validity of the will, 
and failed. An application by him for a new trial was also unsuccessful; but he still 
threatened to dispute the will. In the mean time, the devisees in trust under the will, 
entered into a contract for sale, and filed a bill to compel specific performance by the 
purchaser. Held, (reversing the decision of the Court below,) that under the circum- 
stances, the purchaser ought not to be required to complete the purchase, until the will 
had been established: and the cause stood over for the devisees to take proceedings for 
that purpose. 


English Chancery, March, 1848. Fitchyv. Weber. [17 Law J. Rep. 
n.s. Chy. 361.]} 


WILL, CONSTRUCTION OF——-CONVERSION——PROCEEDS OF SALE OF REAL ESTATE 
UNDISPOSED OF——GIFT BY IMPLICATION——NEXT-OF-KIN—HEIR AT LAW. 


A testatrix by will gave real estate to trustees in trust to sell, and to stand possessed of 
the proceeds as a fund of personal and not real estate, and declared that such proceeds, 
or any part thereof, should not in any event lapse for the benefit of her heir atlaw. Af- 
ter giving several legacies out of such proceeds, the testatrix declared that the trustees 
should pay and apply the residue to such persons and for such uses as she should by any 
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codicil direct. The testatrix died without making any codicil to her will. Held, in an 
administration suit by the next-of-kin, that the declaration that such proceeds should be 
personal estate, and the exclusion of the heir at law, raised no gift by implication in fa- 
vor of the next-of-kin; and consequently, that the heir at law was entitled to the surplus 
proceeds as undisposed of by the will. 


Court of Queen’s Bench, July, 1848. Cousens v. Harris. [17 L. 
, J. Rep. n. s. Q. B. 278. 


LAND TAX, REDEMPTION OF——-TENANT FOR LIFE—-REVERSIONER——REPAYMENT 
OF CCNSIDERATION. 


Where tenant for life has redeemed the land tax under 42 Geo. 3. c. 116, the rever- 
sioner may on coming into possession compel the representatives of such tenant for life to 
accept the consideration paid for such redemption, together with the arrears of interest, 
so as to render the land no longer chargeable with the yearly payment of interest. 

Therefore, where the defendants in replevin avowed as devisees of a tenant for life in 
respect of the yearly sum payable as interest on the redemption money, and the plaintiff 
pleaded in bar that he held a moiety of the remainder in fee as tenant in common, and 
being desirous of freeing the lands from that charge, had, before the distress, tendered to 
the defendants the redemption money and interest which they had refused,—Held, that 
the plea in bar was good. 


English Common Pleas, Jan. 1848. Browny. De Winton. [17 L. 
J. Rep. n. s. C. P. 281.) 


PROMISSORY NOTE——-ENDORSEMENT——NEGOTIABILITY——PLEADING. 

A note payable to the maker’s own order is not a promissory note negotiable under the 
stat. 3 & 4 Anne, c. 9.8.1. But the maker of such a note may, by endorsing it, give 
the holder a right of action on it against him. 

A declaration describing such a note asa“ promissory note’’ might be bad on demurrer, 
but is good after being pleaded over to. So, though an allegation that the defendant en- 
dorsed such a note might be bad on demurrer, it is sufficient after plea. 


English Common Pleas, June, 1848. Gayv. Lander. [17 Law J. 
Rep. n. s. C. P. 286. 


PROMISSORY NOTE——ENDORSEMENT——NEGOTIABILITY——PLEADING. 


The declaration stated that the defendant made a promissory note payable to his own 
order, and endorsed it to Smith & Co., who endorsed it to the plaintiff :—Held, that as 
against the maker and endorser this was a valid promissory note payable to Smith & Co. 
or order ; that the note before endorsement was in the nature of a promise to pay to the 
person to whom the maker should afterwards endorse it; and that the declaration would 
have been bad on special demurrer for not setting out correctly the legal effect of the in- 
strument. 
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MISCELLANEOUS. 


Wilcox’s Ohio Forms. [Practical Forms in Actions Personal and Real, and in Chan- 
cery, now in common use in the State of Ohio; comprising Process, Declarations, 
Pleas, Replications, Demurrers, Verdicts, Judgments, Complete Record, Scire Facias, 
Attachment, Ejectment, Occupying Claimants, Arbitration, Bill of Particulars, Bills of 
Exception, Error, Certiorari, Appeal, Depositions in State Courts and in Courts of the 
United States, Redemption from Tax Sales, Clerks’ Entries, Executions, Partition, 
Habeas Corpus, Oaths, Dower, Select Writs, Appointment of Clerks, Admission of At- 
torneys and Solicitors, and various other Proceedings at Law; Bills in Chancery, In- 
junctions, Subpena and Notice, Demurrers, Pleas, Answers, Hearing and Re-hearing, 
Masters and Receivers, Bills of Review, Orders, Decrees, &c.; wirn Nores. “ It is 
dangerous to alter old established forms.’’ 2 Eq. Ca. Abg. 764. Second Edition. By 
P. B. Wixcox, Attorney at Law. Columbus: Published by Isaac N. Whiting. 1848.] 

We have copied this title-page in full, because it describes the contents of a book, 
of which the learned author has sent us a copy, in fewer words than we could use. It 
is a great comfort to an Editor, when he can, after examination, conscientiously praise 
a work without stint. This is our condition now. We have here, under the name of 
a second edition, in reality, a new book of 864 pages, every one of which contains mat- 
ter of every day utility to the practitioner of law in Ohio. We do not see how even 
the tyro, with the light here furnished, need be at a loss for the mode of procedure, 
whether he be Judge, Attorney, or Clerk. And Mr. Wilcox has not only given the 
how, but the wherefore; for authorities are cited to sustain almost every form presented. 
And then the index—that better half of a law book—is very elaborate and complete. 
On the whole, we are inclined to think this the most convenient book yet made for the 
profession in Ohio. [Judge Swan’s work is not yet completed.] And we congratulate 
our junior brethren especially, on the facilities thus afforded for taking and keeping 
the right way in the conduct of any case. At the same time, the writer of this notice 
feels called upon to protest against the motto, “Jt is dangerous to alter old established 
forms.”’ He believes that the best service any writer can render to jurisprudence, is to 
improve these forms; and he thinks he sees evidence in this book that Mr. Wilcox 
thinks so too. W. 


Anecdote. Speaking of Lord Kenyon’s style of oratory, a barrister said it reminded 
him of a young Irishman’s bar speech: “ Your Lordships perceive that we stand here 
as our grandmothers’ administrators, de bonis novo; and really, my Lords, it does strike 
me that it would be a monstrous thing to say, that a party can come in, in the very teeth 
of an Act of Parliament, and actually turn us round, under color of hanging us up on 
the foot of a contract, made behind our backs!” 





